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In Canada, Singapore and Australia, an array of Judicial Dispute Resolution 
programmes have been implemented in the last 10 years, allowing judges in those 
jurisdictions to act as mediators. Because the role of judges has traditionally been 
seen as adjudicative the practice of judicial mediation raises concerns of compatibility 
between the old and new roles of judges. 
 
The argument presented in the thesis is that judicial dispute resolution (JDR) 
has changed the traditional adjudicative role of judges, broadening it to include a 
more facilitative role. Such change should be recognised and welcomed as a positive 
addition to the court system and the legal services offered to the public.  
 
The compatibility of JDR with the traditional role of judges is founded on 
similar ethical principles and a common goal to serve justice better. While some 
pitfalls have been associated with this new practice, such as confusion of the two 
judicial roles by participants or judge himself and the risk to the rule of law, these can 
be minimised. 
 
The judicial system is undergoing some changes to adapt to the modern needs 
of society, and the argument presented is that judges should be included in this 
transformation through the recognition and establishment of JDR programmes. 
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CHAPTER 1:  INTRODUCTION 
 
 
Judicial Dispute Resolution (JDR), namely the use of judges to conduct 
mediation sessions within the court system, has changed the traditional role of judges.  
The argument made in this thesis is that judicial systems should recognise and 
welcome this change because it serves better the interests of parties, society and 
justice. 
 
This chapter will lay out the foundation of the thesis by briefly reviewing the 
weaknesses of the adversarial system, summarizing the Alternative Dispute 
Resolution (ADR) movement and introducing the concept of Judicial Dispute 
Resolution. Then, the questions addressed in this thesis will be formulated and the 
scope of the research will be defined. The chapter will conclude with a chapter by 





In 2003, a symposium was held in Canada to discuss the judiciary’s growing 
interest in using ADR1 techniques such as mediation and conciliation within the court 
                                                 
1 “The actual expression “alternative dispute resolution” emerged out of popular dissatisfaction with 
the administration of justice in the United States during the 1970s” and refers to alternatives to 
litigation. Andrew J. Pirie, Alternative Dispute Resolution, Skills Science and the Law (Toronto: Irwin 
Law, 2000) at 6; “The three main forms of ADR processes [are]: Arbitration, Negotiation and 
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system.2 Canadian judges from various provinces and international experts in the 
field of ADR opened a dialogue on this growing trend and its meaning for judges and 
the legal system. The overall belief was that the integration of ADR processes in the 
judicial system was positive both for better case management, and to resolve conflicts 
to everyone’s satisfaction. They added that it should be the object of more research 
and attention. More specifically, the panellists questioned the role of judges, the 
appropriateness for judges to actively use ADR process to resolve conflicts and to act 
as mediators.  
 
Such discussions on the role of today’s judges are not specific to Canada. In 
many countries across the world, proposed or effected law reforms have prompted 
discussions on the role of judges.3 A sudden push towards better case management 
has affected how judges exercise their responsibilities and duties. From adjudicators, 
they have become case managers and at times, mediators. These changes prompt the 
question: Is it the role of a judge to bring about a settlement? 
 
 
                                                                                                                                           
Mediation” Joel Lee Tye Beng, “The ADR Movement in Singapore” in Kevin YL Tan, ed., The 
Singapore Legal System, 2nd ed. (Singapore: Singapore University Press, 1999) 414 at 416.  
 
2 Who’s Court Is It Anyway? Judicial Dispute Resolution in Canadian Courts – A Symposium for 
Judges, to provide an opportunity for a dedicated dialogue among judges on the subject of JDR. Full 
report of the symposium can be accessed at http://www.royalroads.ca/ NR/rdonlyres/D8FDCE32-
ACC2-4CA8-8BD992951C19BBB2/0/JDRSymposiumSummaryReport.pdf. 
 
3 See e.g. Marjorie O. Rendell, “What is the Role of the Judge in our litigious Society?”  (1995) 40 Vill. 
L. Rev. 1115; Tania Sourdin, “Facilitative Judging” in Tania Sourdin, ed., Law in Context: Alternative 
Dispute Resolution and the Courts 22:1 (Leichhardt, NSW: The Federation Press, 2004) 64. 
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A. Problems with adversarial legal systems 
 
The judiciary’s interest in ADR processes is the normal consequence of the 
many shortcomings of the adversarial systems, and the solutions that have been 
proposed since the early 80’s in common law jurisdictions. Although the adversarial 
system has many attributes, it is not perfect and ADR processes were considered to 
complement it.4 It is therefore relevant to review briefly the shortcomings identified 
and the solutions proposed for them.  
 
In common law countries, the court system is referred to as adversarial. 
Within this system, conflicts are viewed as confrontational in nature and the process 
used in court emphasizes that element. When parties go to court, they have to 
confront each other before an impartial judge or jury who decides who wins and who 
loses based on the facts and the law presented. For years now, this system has been 
criticized for not serving justice well. 
 
Firstly, the confrontational approach used in courts is detrimental to amicable 
conflict resolution. As Christopher W. Moore describes it, under the judicial approach 
“[t]he judge or jury is usually required to make a decision based on and in conformity 
with case law and legal statutes. The outcome is usually win-lose and is premised on 
a decision regarding who is right and who is wrong”.5 Within the litigation process, 
                                                 
4 See Part I. B. 1., below, for more on this topic. 
 
5 Christopher W. Moore, The Mediation Process: Practical Strategies for Resolving Conflict, 3rd ed. 
(San Francisco: Jossey-Bass, 2003) at 10. 
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parties tend to be more set in their position and there is very little room left for 
compromise or creative solutions outside of what the law prescribes.  
 
The adversarial system has also been criticized for its rigid approach and 
inflexible decision making process which is not meant to consider the needs or 
interests of the parties and therefore leaves the root of some conflicts unresolved. This 
is often the case when personal conflicts are the real problems underlying the legal 
issues. Of course, this is not a problem for all cases. Some conflicts are well served 
by the judicial system. When a fair, impartial application of the law is all that is 
needed, litigation will be the correct process to use. A good example would be 
constitutional law disputes where an objective interpretation of the constitution is 
required. Although the adversarial system can be appropriate at times, it is necessary 
to recognize that it does not always offer sufficient flexibility in order to address and 
resolve many conflicts. This is what Frank Sanders and S. Goldberg refer to as 
“fitting the forum to the fuss”.6 They recognised the importance of identifying the 
parties’ needs and objectives in order to choose the appropriate procedure and 
therefore achieve the best possible results.  
 
Other drawbacks of the adversarial system, which should be familiar to most, 
are the costs and delays it involves. Litigation delays across common law countries 
reached astronomical proportions.  In Singapore before 1992 for example, it took on 
                                                 
6 Stephen B. Goldberg, Frank E.A. Sander & Nancy H. Rogers, Dispute Resolution: Negotiation, 
Mediation, and Other Processes, 3rd ed. (New York: Aspen Law & Business, 1999) at 291. 
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average 2 years for a civil case to go to trial7. At the Quebec Court of Appeal in 
Canada, the waiting period for an appeal to be heard reached a high of 53 months in 
1995.8 Because of the length of procedures, the fees charged by lawyers and the 
courts costs, litigation became very expensive and out of reach for the average 
income earner. For these reasons, many in the legal field recognised that litigation 




B. What has been done to address these problems? 
 
The United States of America took the lead in finding solutions to the 
shortcomings of the adversarial system, and turned to ADR for remedies. Over time, 
many of the solutions proposed and tested in the US were adopted elsewhere in the 
world. Some countries, such as Canada and Singapore, went even further and created 
their own solution to the problems their justice systems were facing. 
 
                                                 
7 Lim Lan Yuan & Liew Thiam Leng, Court Mediation in Singapore (Singapore: FT Law & Tax Asia 
Pacific, 1997) at 19. 
  
8 Interview with Me Lysanne Legault, Court Clerk at Quebec Court of Appeal, by Alexandra Otis on 
30 June 2004. 
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1. Promotion of alternative dispute resolution 
 
For many, the beginning of the ADR movement was marked by the speech 
given by Warren E. Burger at the Pound Conference in 1976.9 The former Chief 
Justice of the US Supreme Court paved the way in his address to look for better ways 
of serving justice: 
 
“It is time, therefore, to ask ourselves whether the tools 
of procedure, the methods of judicial process that 
developed slowly through the evolution of common law, 
and were fitted to a rural, agrarian society, are entirely 
suited, without change, to the complex modern society 
of the late 20th and 21st centuries”.10  
 
The Pound Conference gave the final push needed for ADR to bloom. Private 
dispute resolution processes such as mediation soon gained popularity and were 
recognized as valuable means to solve conflicts and avoid litigation. ADR is in 
general faster, cheaper and harvests more satisfying results.11 In short, it is everything 
litigation is not. Today in the US, it is common practice for law firms to offer 
mediation and arbitration services, associations of ADR professionals are everywhere 
                                                 
9 Warren E Burger, “Agenda for 2000 AD — A Need for systematic Anticipation”, 70 F.R.D. 79 (1976) 
[Pound Conference]. 
 
10 Ibid. at 92.  
 
11 E.g. Loong Seng Onn, “Development of Commercial Mediation in Singapore” (Paper presented to 
the 5th International Conference of the World Mediation Forum, 10 September 2005) [unpublished]. 
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and universities and colleges teach and study ADR. In 25 years, ADR has gained 
recognition from lawyers, judges and parties as an effective and satisfying way to 
resolve disputes.  
 
The enthusiasm for ADR in the U.S. soon reached other jurisdictions. Canada, 
influenced by its neighbour and having also recognized the short comings of the civil 
litigation process, allowed more space for private ADR.12  Similarly to what was 
happening in the US, but at a slower pace, mediators became recognized 
professionals of conflict resolution. Similar trends can be seen in numerous 
commonwealth countries including Singapore and Australia.13
 
The growing interest in ADR reached not only individuals but governments 
and courts alike. The failings of adjudication had received much publicity putting 
pressure on governments and courts to propose remedies. Courts amended their rules 
of practice to integrate private mediation and some governments began to publicly 
approve of ADR initiatives.14 Courts began promoting the use of ADR and facilitated 
the access to such services in many jurisdictions by implementing the idea of multi-
door courthouses.15   
                                                 
12 Hugh F. Landerkin & Andrew J. Pirie, “Judges as Mediators: What’s the Problem with Judicial 
Resolution in Canada” (2003) 82 Can. Bar Rev. 249 at 253. 
 
13 Supra note 7 at 6. 
 
14 Carrie Menkel-Meadow, Mediation: Theory, Policy and Practice, The International Library of 
Essays in Law and Legal Theory, Second series (Burlington: Ashgate Dartmouth, 2000) at xviii.  
 
15 The concept of the multi-door courthouse is to bring under one roof the various options available for 
conflict resolution so that parties have an easy access to information and services other then litigation. 
“The key feature of the multi-door courthouse is the initial procedure: intake screening and referral. 
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2. Adoption of judicial dispute resolution 
 
In light of the ADR success in the private sector, the courts started to expand 
the use of ADR and the idea of more proactive judges using processes akin to ADR 
started to emerge. Judges had for some time recognised the problems of litigation and 
some were looking for ways to do their part to improve the justice system.16  
 
Traditionally, common law judges had always been removed from the dispute, 
acting as impartial referees in law. Over the last two decades, in some jurisdictions, 
judges have become more involved in the litigation process and in the direction cases 
should take.17 This move towards managerial justice was a way to get rid of the long 
delays afflicting litigation. Giving judges greater control over the way a case is 
managed helped reduce unnecessary delays, clarify legal issues before trial and 
enforce tighter timelines from the filing of the first pleading. Through pre-trial 
conferences, schedule of procedures, enactment of shorter procedural timelines and 
closer follow up from the court clerks, the courts have had a tighter grip on cases 
before them. To the referee role, judges have added a manager role. This was done 
partly from the will of individual judges, leadership of chief justices or political 
direction.18
                                                                                                                                           
Here disputes are analyzed according to various criteria to determine what mechanism or sequence of 
mechanisms would be appropriate for the resolution of the problem”  Supra note 6 at 372. 
 
16 Supra note 10; U.K., Lord Woolf, Access to Justice - Final Report (1996). 
 
17 Refer to Chapter 4 for an extensive discussion on this point. 
 
18 For example, the conciliation program at the Court of Appeal level in Quebec was the initiative of 
Justice Louise Otis and its success is in good part due to the full endorsement of the then Chief Justice 
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  Some jurisdictions decided to push the judges’ intervention further. JDR,  
namely “…the activities of judges within our public adjudication systems, our courts, 
yet exercised in a manner more akin to the multi-faceted world of Alternative Dispute 
Resolution (ADR), the world of private dispute settlement”19 gained momentum. An 
example of this would be settlement conferences that are now used in some 
jurisdictions. During such a conference, the judge discusses with the parties how the 
case could be settled and actively promotes settlement options. Another variation 
include mediation sessions presided by a judge, sometimes called a settlement judge, 
or a conciliation judge where the judge would be using ADR techniques to help 
parties find a solution. While case management has the objective of facilitating the 
litigation process, JDR has the main objective of assisting parties in reaching a 
resolution of their dispute. 
 
 
II. The new role of judges 
 
Although ADR has been studied from various angles over the last few decades 
and the integration of ADR techniques into the courts has been the object of 
discussions, few have considered the impact of all those changes on the role of judges. 
                                                                                                                                           
Michaud who promoted the new program and pushed for the necessary amendments to the Code of 
Procedure (Interview with Me Louise Legault). In Singapore, the combined efforts of the government 
and Chief Justice Yong Pung How promoting ADR processes are at the origins of the Court Mediation 
Centre. 
 
19 Hugh F. Landerkin & Andrew Pirie, “Judicial Dispute Resolution: A Canadian Perspective” (Paper 
presented to the Asia Pacific Mediation Forum, December 2001) [unpublished] 
http://www.unisa.edu.au/cmrg/apmf/2001/presenters/Hugh%20landerkin%20and%20Andrew%20Pirie
.htm at 2. 
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Without a doubt, today’s judges have different responsibilities and duties from the 
judges of the previous century. For all the failings of the litigation system and the 
remedies we have found for them, the role of the judges has been affected in one way 
or another. 
 
This thesis will argue that JDR has changed the traditional role of judges to a 
more active role, interested in the process as much as the outcome. The argument 
submitted is that we should recognize and welcome this change because it better 
serves parties and the justice system as a whole. In developing this argument, three 
main questions will be addressed: A. How does JDR modify the traditional role of 
judges? B. Is the new role of judges compatible with their more traditional role? C. 
Why should JDR and the new role it confers on judges be welcomed? 
  
 
A. How does JDR modify the traditional role of judges?20 
 
In order to understand the evolution of the judges’ role, it is necessary first to 
explore the traditional role judges play. From that, it will then be possible to consider 
the changes. 
  
The evolution from a passive to an active role is one of these changes. The 
common law judge who was always distinct from his civil law counter-part in his 
                                                 
20 Refer to Chapter 2 for an in-depth discussion of the traditional role of judges. 
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detachment from the framing of issues and choice of process is now more proactive 
and invested in the settlement of disputes as a mediator would be.21
 
In addition to his role as adjudicator, judges now take on a managerial role as 
well. Today’s judge is expected to do more than preside over trials and render a 
decision applying the law. He seems to have become the manager of the file, the one 
who oversees the good conduct of the case and its speedy resolution.22 He is, to some 
extent, taking over some responsibilities traditionally held by the parties and their 
lawyers. 
 
Finally, there now seems to be more room for the judge to integrate some 
flexibility in the way he deals with a case. There are now more ways of attaining 
conflict resolution and in some respect, the judge has more liberty in how he will 
handle the case. The process has become more flexible and therefore, so has the judge. 
 
 
                                                 
21 The different roles of judges are discussed in Chapter 2 and include the administrative role used for 
case management, the traditional judicial role used in adjudication, and the new judicial role of 
mediators to settle, not only administer disputes. 
  
22 In many jurisdictions, rules of practice or court rules now include processes giving judges the right 
to assist in managing a case. Some examples include pre-trial conference (Ontario, Rules of Civil 
Procedure, r. 50), special case management (Quebec, Code of Civil Procedure, L.R.Q., ch. C-25 art. 
151.11) or judge management (South Australia, Practice Direction No 12A, r. 56B). However, it is 
worth mentioning that in certain jurisdictions, such as Singapore, case management is conducted by 
officers of the court and not necessarily judges. 
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B. Is the new role of judges compatible with their more traditional role? 
 
Having discussed the traditional role and recognised the new judicial role 
created by the practice of JDR, a discussion over the compatibility of the two roles 
needs to follow. To assess the compatibility, considerations relating to values of the 
court, ethics of judges, objectives of court systems, and even issues of 
constitutionality will be relevant and determinative.  
 
 
C. Why should JDR and the new role it confers on judges be welcomed? 
 
The question that naturally follows is whether this new judicial role is 
welcomed. Once it is established that the role of judges has evolved and the 
compatibility of the new judicial role with the traditional one has been assessed, 
considerations will be made of whether this new role should actually be welcomed. 
To do so, it becomes necessary to evaluate the changes and assess if they have been 
positive or negative. This will involve a discussion of the pitfalls attached to the 
practice of JDR. The evaluation provided will mainly be based on parties’ satisfaction 
and interests, the impact on the judicial system as a whole, and the results achieved in 
using JDR.  
 
It will also be interesting to see how the evolution of the judges’ role is being 
monitored and evaluated, if at all. The recent interest in doing research in the field of 
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JDR demonstrates a curiosity towards this new trend, but also a will to predict its 
impact.23 Are judges moving away completely from their role of impartial referee?  
 
This also raises some questions on the future of the legal system as it stands 
now. While the primary concern of courts was the correct and impartial application of 
the law, judges were not concerned with the level of satisfaction of the parties. 
Changing the role of the judges, changes the legal system they work in. When judges 
become concerned with the best process for the parties, the system suddenly becomes 
more consumer-oriented. When the needs of the parties are considered, a new 
objective to the legal system is introduced. Courts which have identified efficiency as 
a key objective to attain are now very efficient in the way they process cases and 
manage their resources. In such a case, where the objective of the system is efficiency 
and when courts are administered like a business would be, the resulting effect on the 
legal system must be considered.  
 
 
III. Research parameters 
 
To address these questions, certain research parameters have been set in order 
to focus the discussion. 
 
 
                                                 
23 An example of this is the Royal Roads University research contest sponsored by the faculty of 
Conflicts and Peace, which is a tool to promote research in JDR and generate more interest in the 




This research will focus on the role of judges in commonwealth countries, 
specifically, in Canada, Singapore and Australia. Therefore, only common law 
jurisdictions will be considered. The reason lies in the different role common law 
judges have held historically compared to civil law judges. In common law, the role 
of the judge has traditionally been more passive. A Common law judge hears a 
dispute and makes a decision applying the law. The questions or issues raised before 
the court are defined by the parties themselves and the parties are responsible for the 
evidence they present in court. The judge will not reframe issues or get involved in 
the interrogation of witnesses. He will remain impartial and removed from the 
process until it is time to render a decision. A civil law judge on the other hand would 
be more pro-active in framing the issues of the case and in the evidence presented to 
court. The judge adopts an inquisitive process, conducting interrogations of witnesses, 
and is the one actively searching for the truth.24 It is the evolution of the common law 
judges’ passive role that is of interest in this thesis.  
 
The choice of these three countries for the basis of comparison is deliberate. 
They illustrate well three different approaches to the integration of ADR in the court 
system and this in turn has influenced the role of the judges in different ways.  
 
                                                 
24 Robert C. Beckman, Brady S. Coleman & Joel Lee, Case Analysis and Statutory Interpretation, 2d 
ed. (Singapore: Faculty of Law, 2001) at 4. 
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Canada in recent years has embraced the concept of JDR and integrated it into 
the court system in various ways. This integration varies from one province to the 
next and provides examples of very innovative ways of using JDR.25 Some Canadian 
universities have also been promoting JDR actively and have dedicated resources to 
its study and to the design of a training program. In short, Canada offers many points 
of discussion on the impact of JDR on the role of judges and the court system. 
 
Singapore in its own way has also embraced the concept of JDR and used it to 
build a more efficient legal system. It has been very creative in its approach to solve 
problems with the litigation system and has actively included ADR techniques in the 
solutions it has implemented. 26  The business-like approach to running the 
Subordinate courts and the great track records the courts have27 all add interesting 
points of comparison and discussion on the evolution of the judge’s role. 
 
Finally, Australia will be considered, not particularly for the way it has 
integrated JDR, but rather for the cautious approach it is taking in doing so. Although 
Australia is known for its forward thinking and innovation, in the context of JDR, it is 
acting very prudently. This slower approach of contained enthusiasm contrasts with 
the way Canada and Singapore have adopted JDR in their courts. Examining the 
                                                 
25 Examples of provisions for settlement conferences can be found in: British-Columbia, Supreme 
Court Rules, r.35 (2) and 35 (6); Quebec, Civil Code of Procedure, R.S.Q., c. C-25 Art. 151.15; 
Newfoundland, Rules of the Supreme Court, 1986 r. 39.05. 
 
26  A good example of this creative approach would be the “Court Dispute Resolution International, 
which is co-mediation conducted by Singapore Subordinate Courts Judges and Judges from other 
common law or civil law jurisdictions” 
http://www.subcourts.gov.sg/civil/abt_CJ_CIVIL_DISPUTE_RESOLUTION.htm#1>. 
 
27 Supra note 14 at 17-25. 
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Australian approach might highlight the impact, concerns and foreseeable problems 




A discussion on JDR and the role of judge is a fairly wide topic and therefore, 
to do it justice and provide sufficient depth to the discussion, it is necessary to narrow 
the focus of discussion and comparison. This implies that some avenues of research 
and some points of discussion were deliberately left out of this thesis.  
 
1. Focus on civil law and commercial law 
 
Although JDR is used in many types of dispute, the focus will be on civil and 
commercial cases. This is in part because they represent the bulk of cases filed in 
courts, but also because for many people the usefulness of JDR in those cases may 
not be so obvious.  Family law cases will not be the target of any special attention 
because mediation and other techniques have long been used in that field. When 
dealing with family law cases, it is widely recognized that mediation is a valuable 
tool to solve these disputes and much has already been written on the various ways 
ADR techniques can be used to complement the judicial system for the best interest 
of the parties. 
 
 16
2. Focus on JDR not ADR 
 
The thesis does not provide more background on ADR than what was given 
earlier on in this chapter. The task would be considerable and would also deter 
attention from the thesis’ main focus, JDR. It is sufficient to know that the popularity 
of ADR and its ascension has influenced our court systems.28  
 
3. Use of qualitative data 
 
Because the field of JDR is relatively new and much has yet to be written 
about it, one of the ways to gather information and understand how it affects the role 
of judges, interviews were conducted with some of the actors in that field who 
implemented the change or are using JDR. These interviews help put the information 
in context and access information otherwise not available. 
 
That said, only a few key interviews have been conducted and although very 
useful, they are only the views of some who may not always be representative of the 
general expression. The questionnaires used were created to get background 
information on reforms and anecdotal experiences. No specific research methodology 
was followed in conducting the interviews and therefore the information gathered is 
to be considered with that in mind. Nevertheless, the interviews are of key figures in 
the evolution of JDR in the countries concerned and the information gathered is 
valuable in a discussion on the evolution of the judge’s role. 
                                                 




This thesis will be divided into 6 chapters following this introduction. Chapter 
2 will offer a discussion on the traditional role of judges in common law jurisdictions 
and will mark the starting point to assess the evolution of the role of judges. Chapter 
3 will explain what mediation is and highlight its specificity as a process of dispute 
resolution. Chapter 4 will examine how Canada, Singapore and Australia are 
integrating JDR in the traditional legal system and therefore provide examples of 
changes in the role of judges. Chapter 5 will then assess the compatibility of the new 
role of judges with their more traditional one. Chapter 6 will discuss important 
considerations for a successful JDR programme and finally, Chapter 7 will conclude 
the discussion by recognizing and welcoming the new role of judges. 
 18




Before the evolution of the role of common law judges can be addressed, it is 
necessary to know what their traditional role is. Only then will it be possible to 
identify the changes and evolution of that role over the last decade. The word 
traditional refers to the established role judges have performed over time. 
 
This chapter reviews the traditional role of judges and its various components 
such as function, social status, ethical responsibilities and qualifications. While some 
differences between judges of different court levels may be highlighted, the review is 
not jurisdiction or country specific.   
 
 
I. Functions of common law judges 
 
The first question to ask is necessarily: What do judges do? A judge is 
commonly defined as “a public officer who decides cases in a law court”.1 While this 
definition is correct, it is limited to the adjudicatory function of judges. But judges 
fulfil other functions which are worth considering, namely policy making as well as 
                                                 
1 The Oxford English Dictionary, s.v. “judge”. 
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administration of justice.2  This section discusses what judges do by looking at those 





The most obvious function of a judge is to decide cases brought to court. In 
common law jurisdictions, the adversarial court process puts the onus on lawyers to 
present evidence and cross-examine witnesses while the judge takes a more passive 
role during proceedings.  The judge’s function resembles that of an umpire ensuring 
the respect of the rules and the fairness of the decision on the ultimate result. Based 
on the evidence presented in court, the arguments made by each party and the 
relevant legal precedents, the judge will render a decision on the case, either orally or 
in writing. This is certainly the most well-known judicial function, and surely what 
anyone would expect of a judge. 
 
As part of this function, the judge may perform various tasks. The first is one 
of fact finding. While the judge does not normally ask questions, he is responsible for 
assessing the credibility of witnesses. To do so, he must consider the tone of voice, 
demeanours, behaviour, etc.3  This task requires the judge not only to listen to the 
                                                 
2 Roger Hanson, “The Changing Role of a Judge and its Implications” (2002) 38 Court Review 10 at 
11. While Hanson’s list of judicial functions is US specific in that it includes the defence of the 
Constitution, it nevertheless is generally accurate for any common law court. 
 
3  Tom Bingham, ed., The Business of Judging, Selected Essays and Speeches (Oxford: Oxford 
University Press, 2000) at 8. 
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evidence given, but to pay attention to the delivery of the evidence in order to decide 
its relevance and credibility. He then needs to identify the appropriate rule of law 
applicable to the dispute and apply that rule correctly to the facts. This will require an 
in-depth knowledge of the law and a sharp legal mind.  
 
But while adjudication is certainly the predominant function of a judge, they 
also perform other functions that carry the same importance. 
 
 
B. Law making and policy 
 
Often, the adjudication function of judges requires them to take on an 
interpretation role that sometimes leads them into law making or policy decisions. 
 
Cases often come to court because the law is unclear, either because there are 
conflicting decisions or there is a lacuna in the law. In these cases judges do more 
than apply a legal rule to a set of facts. They essentially make the law.4  This is 
especially true of higher courts that hear and decide questions of law. In common law 
system, this function is key, because without jurisprudence, there is no law. 
 
Another sub-function of the adjudication function is that of policy making. 
Enactment of statutes protecting individual rights such as a bill of rights, significantly 
                                                 
4 Tom Bingham, The Judge as Lawmaker: An English Perspective in Tom Bingham, ed., The Business 
of Judging, Selected Essays and Speeches (Oxford: Oxford University Press, 2000) 25 at 28. 
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increases the judge’s policy making function because they have to balance individual 
rights versus public interest. Many cases nowadays raise issues that do not solely 
affect the parties to the case, but rather a group of individuals, an industry, an 
institution, etc.  While a judge must apply legal rules to render a decision, he also has 
to consider questions of public policy and decide in light of the impact it will have on 
a larger group in society. As Noonan and Winston put it, in some instances: 
 
 “(…) the legal suit is best understood as the occasion 
for a judge to fashion a remedy aimed at prospective 
beneficiaries participating in the institution in question. 
It is aimed less at compensating for past wrongs (…) 
than at shaping future practice.” 5
 
A quick look at recent judgments rendered in any common law country 
provides many examples of courts deciding issues of public policy or making 
statements of what society’s prevailing policies and in some cases its morals are.6 
While many believe this role should be limited as much as possible to avoid 
uncertainty in the law and restrict individual judges’ unlimited power to shape the 
                                                 
5 John T. Noonan, Jr. & Kenneth I. Winston, eds., The Responsible Judge: Readings in Judicial Ethics 
(West Port: Preager, 1993) at 101. 
6 E.g. Cattanach v. Melchior, [2003] H.C.A. 38 on whether the cost of raising a child can be recovered 
in cases of wrongful birth; Reference re Same-Sex Marriage, [2004] S.C.C. 79 where the Canadian 
Supreme Court pronounced an opinion in favor of same-sex marriages. 
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laws of a jurisdiction, all nevertheless recognise that this function is an integral and 
necessary part of the role of judges.7
 
 
C. Administrative function 
 
The administrative function is another component of the judicial role, 
although that function is not what initially comes to mind when judicial roles are 
considered.  But while the administrative responsibilities of judges may have changed 
over time, judges have always had some role in administrating justice.8 Part of a 
judge’s administrative function can include managing the flow of cases and the 
calendar of his courtroom as well as hiring and managing court personnel.9 It may 
also include management of the pre-trial process.10 And while these functions may 
seem new, Jonathan T. Molot points out that judges have been performing them for 
quite some time.11 And while there has not always been procedural rules governing 
                                                 
7 Supra note 4 at 32-33. 
 
8 E.g. A survey of American trial judges published in 1979 showed that 71.2% of the judges 
interviewed reported administrative work to be a regular part of their workday (G. Alan Tarr, Judicial 
Process and Judicial Policymaking, 3d ed. (Belmont: Thomson Wadsworth, 2003) at 87-88.). 
 
9 Note that this is not the case in Singapore. 
 
10 Marc Galanter, “The Emergence of the Judge as Mediator in Civil Cases” (1986) 69 Judicature 257; 
Judith Resnick, “Managerial Judges” (1982) 96 Harv. L. Rev. 376 at 379. 
 
11 Jonathan T. Molot, “An Old Judicial Role for a new Litigation Era” (2003) 113:1 Yale L.J. 27 at 32. 
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this function, in the last decades most jurisdictions have enacted rules relating to pre-
trial conference and case management by the court.12
 
The administrative function of a judge is particularly relevant to the 
discussion that will follow in Chapters 4 and 5, since it is mainly from this function 
that JDR can be justified as part of the judge’s role.  
 
 
II. Social status of Common Law judges 
 
As a key part of the court and legal system, judges become the representatives 
of that system and even the symbol of justice.  Much is expected of them because of 
their key function in society and it is part of a judge’s role to project a figure of 
authority, represent justice and in general act as a model citizen. 
  
 
A. Figure of authority 
 
In society, judges are respected figures of authority. They embody the 
authority of the courts. You only have to spend a day in court observing parties and 
witnesses to quickly realise the respect, perceived or real, most people have for the 
authority of judges. They will refer to the presiding judge with great deference, will 
                                                 
12 A few examples of these rules: Art. 279, Quebec, Code of Civil Procedure, L.R.Q., ch. C-25). As 
mentioned in Chapter 1, footnote 22, while this is provided for in Singapore (Order 34A Rules of 
Court (S. 234/2005 Sing.), r. 5), court officers, not judges will conduct pre-trial or case management.  
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usually be very docile, concerned with not offending the judge in any way and will 
respect what the judge tells them. This presumption of respect and authority is crucial 
for the smooth functioning of any common law legal system, where judges play a 
crucial role in the application of the law. When people respect the authority, they 
accept the decisions more easily. 
 
 
B. Figure of justice 
 
A judge also represents the idea of justice, namely the fairness of the process 
and of the outcome. Parties tend to trust fully his opinion because they see it as his 
role to ensure that no injustice is committed. While parties may be represented by 
lawyers and put their trust in them, they are also aware that lawyers may not be as 
objective as a judge, and for that reason, they tend to put more importance on the 
words of a judge than the words of a lawyer. This is in great part due to this 
understanding that a judge is disinterested in the outcome and fair to all parties. 
Parties expect him to be the guardian of justice and see that the process and outcome 
comply with the law. 
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C. Model citizen 
 
Once named to the bench, a judge is expected to conform to strict rules of 
conduct and act, more or less, as a model citizen. Judges are expected to lead by 
example. It is natural to expect judges to abide by the law if they are to apply the law 
with some credibility, but more than that, judges are expected to conduct their 
personal life so it does not taint the judicial office with any sort of controversy.  
Judges do have an obligation to act in a dignified manner in order to keep intact that 
figure of trust and dignity they project from the bench.13  
 
 
III. Ethical obligations – The judicial oath 
 
A discussion of the role of judges in common law would be incomplete 
without a discussion of the ethical obligations taken on by the judiciary. While ethical 
obligations are not a function of a judge’s work per se, they do impact greatly on how 
a judge fulfils his functions, be they adjudication, lawmaking or even administration. 
Ethical obligations are crucial because appearances and impressions affect a judge’s 
credibility as a key figure in the court system. 
 
While different jurisdictions impose different rules on the judiciary, they all 
stress the same fundamental ethical responsibilities, namely impartiality, 
                                                 
13 For a detailed discussion of judicial ethics and the practical questions it raises see Justice J.B. 
Thomas, Judicial Ethics in Australia, 2n ed. (North Ryde: LBC Information Services, 1996). 
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independence, and integrity. The responsibilities taken when pronouncing the judicial 
oath are usually compiled in a judicial code of ethics 14  or stated as guiding 
principles. 15   While these codes remain guidelines for judges, they do stress the 
importance of respecting all ethical rules in order to protect the judicial office and 
maintain the trust society has invested in it. A discussion of the various obligations 
should recognise that behaviour acceptable in one jurisdiction might be interpreted as 






One of the key ethical obligations imposed on judges is impartiality. Judges 
are expected to be impartial, but what does that mean and can anyone really be 
impartial?   
 
To be impartial means to act and decide fairly, without bias or prejudice. On 
that point, the American Bar Association comments that this includes facial 
expression and body language, in addition to oral communication that may be 
                                                 
14 See e.g. ABA Judicial Code; Canadian Judicial Council Ethical Principals for Judges (Ottawa, 1998) 
[Canadian Judicial Council].  
 
15 See for example The Kilmuir rules which are reproduced in Justice J.B. Thomas, Judicial Ethics in 
Australia, 2n ed. (North Ryde: LBC Information Services, 1996) Appendix 4 at 307-308. 
 
16 Supra note 4 at 75. 
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perceived as prejudicial.17 Thus, judges are expected to be neutral, to set aside any 
personal preferences, prejudices, and values so that they are not influenced by them in 
performing their function. The reason for this requirement is understandable. As 
mentioned previously, the legal system and the authority of judges rest on the 
confidence people have in them. In order to entrust a third party with the decisional 
power over their dispute or problem, people must know that their case will be dealt 
with fairly and without bias. If judges are not impartial, or even if they are but appear 
not to be, the legal system will lose all credibility and collapse. 
 
  While we need to require the judiciary to be impartial, it is unrealistic to 
expect that anyone can be absolutely neutral. To make abstraction of our education, 
values, experience and beliefs is an impossible task, and so we need to realise that 
judges are humans and are likely to have preferences and bias. What we hope from 
judges is that they will recognise the existence of those various factors that are likely 
to influence them and consciously work to make abstraction of them in performing 
their functions. The greatest danger would be for judges to assume they are impartial 
and forget to question their own motivations or assumptions.18
 
                                                 
17 ABA Judicial Code at 75; Canadian Judicial Council, supra note 14 at 31 para A.3. 
 
18 Bertha Wilson, “Will Women Judges Really Make a Difference?” in F.L. Morton, ed., Law Politics 
and the Judicial Process in Canada, 2n ed. (Calgary: University of Calgary Press, 1992) 92 at 93. 
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B. Independence  
 
Necessarily following the idea of impartiality is that of independence. To have 
impartial judges, you need independent ones who are free from external pressures.19 
“[J]udicial independence is a status or relationship resting on objective conditions or 
guarantees as well as a state of mind or attitude in the actual exercise of judicial 
functions”.20
 
In order to do their job properly, it has been recognised that judges need to 
ensure a certain degree of independence to allow them to make decisions free from 
any other consideration than the law they should apply.21 For one such consideration 
is job loss. If judges risked losing their jobs when they render difficult or unpopular 
decisions, such consideration would inevitably influence their decisions.  
 
For that reason, in many jurisdictions, security of tenure has been put in place 
so there is no risk of losing a position because of an unpopular decision. Similarly, in 
some jurisdictions, a certain standard of remuneration has been established to provide 
judges with a comfortable living and remove financial concerns which again may 
influence them.  Another example is the concept of separation of powers to ensure 
that the executive branch of government does not interfere with the judiciary. This is 
                                                 
19 Supra note 8 at 56. 
 
20 Valente v. The Queen, [1985] 2 S.C.R. 673 at 687, cited in Canadian Judicial Council, supra note 14 
at 8 para 2.  
 
21 Supra note 14 at 8 para 3. 
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to avoid government dictating to the bench how to decide certain cases, and avoid 
even the appearance of interference with the due course of justice.  
 
Judges themselves play a role in complying with this obligation of 
independence in administrating the court system. As Lederman points out, judges 
themselves play a role in ensuring their independence in the way they determine the 
grouping and hearing of cases, and put in place operational control procedure.22  
 
Putting an emphasis on the need for judges to be independent has made it 
harder to question their work and decisions without interfering with their 
independence. And while people agree that judges should be independent, they often 
would like to see them more accountable. The wish for accountability from the 
judiciary varies from jurisdiction to jurisdiction and ways to achieve it will take on 
many forms.  In the United States for instance, many state courts’ judges are elected 
rather than named to the bench, making them in a sense accountable to the public. In 
Singapore, the remuneration scheme applicable to the subordinate courts could be 
seen as a way to ensure accountability.23  
 
 
                                                 
22 W.R. Lederman, “The independence of the judiciary”, in F.L. Morton, ed., Law Politics and the 
Judicial Process in Canada, 2n ed. (Calgary: University of Calgary Press, 1992) 131 at 135. 
 
23 See Subordinate Courts Annual Report 2003 at 15-16 
http://www.subcourts.gov.sg/annual_report/2003/AdminstrationJustice.pdf, where the idea of 




Very closely linked to the idea of an independent judiciary is the concept of 
integrity. A judge also needs to possess a strong sense of integrity and morality to 
ensure he will not be coerced or corrupted and that he will not abuse his authority to 
serve his own interests.   
 
Reading the Canadian Judicial Council Ethical Principals for Judges,24 the 
crucial importance put on a judge upholding independence and integrity is clear.  The 
ethical obligation of integrity relates to the social status we confer on judges and what 
citizens expect of them. To require judges to act with integrity is to ensure that they 
do not tarnish the dignified and respected image the office holds. This obligation also 
aims at upholding the public’s confidence in the legal system which is essential to a 
system built on the rule of law. 
 
 
IV. Qualifications & competence 
 
The privileged position a judge holds comes with a variety of functions and 
responsibilities.  The uniqueness of this job and the responsibilities it entails calls for 
exceptional people to fill it. But how are judges recruited and what does it take to be a 
judge? These questions bear some interest considering that the role of judges is in 
evolution. What society required of judges two decades ago may not be what society 
                                                 
24 Supra note 14 at 13-14. 
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requires of them today. Understanding judges’ qualifications will help shed some 




A. Legal knowledge 
 
The basic requirement to be appointed to the bench is to be legally trained and 
have a good knowledge of the law. If the principal function of a judge is to apply the 
law, it is only normal to require them to know the law. While this requirement does 
not always exist when it comes to appointing arbitrators or special administrative 
board panels, it is a strict requirement to be a judge. This does not necessarily mean 
legal experience. While some jurisdictions usually appoint practitioners with 10 to 15 
years of experience, in other jurisdictions experience is not a factor. And where 
experience is required, it does not always mean courtroom experience as a litigator. 
Law professors for example can be appointed to the bench.25  
 
 
B. Personal views 
 
The impartiality expected of judges does not guarantee that their personal 
views will not influence them in their work. As mentioned earlier, it is impossible for 
                                                 
25 One specific example would be The Honourable Yves-Marie Morissette named to the Quebec Court 
of Appeal in 2002 after a distinguished academic career, similarly Andrew Phang in Singapore who 
was appointed judicial commissioner in 2004 and than High Court judge in 2005.  
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anyone to be truly neutral and not have personal preferences, convictions or beliefs. 
Committees who appoint judges know this and do a thorough check of candidates to 
try to appoint those whose personal views are most in line with the politics of the 
government. The same holds true when judges are elected, whether as independent or 
representing a political party. To make their decision, people will consider personal 
views and approach to delicate questions such as abortion rights, gay marriage, 
legalisation of drugs, privacy rights, etc. 
 
Because judges hold their office for a long period of time, they have the 
opportunity to affect society significantly, which is all the more reason to ensure a 
candidate’s beliefs or morals are in line with society.26  
 
 
C. Decisiveness,  good judgment and people skills 
 
While this qualification does not appear anywhere as such, it goes without 
saying that a candidate for a judgeship must be a decisive person who displays good 
judgment. Any person named to the bench should have a compelling sense of justice 
which will guide him and underlie his decisions.27  
 
                                                 
26 See supra note 8; Alexandre M. Bickel, “Neither Force nor Will” in John T. Noonan, Jr. & Kenneth 
I. Winston, eds., The Responsible Judge: Readings in Judicial Ethics (West Port: Preager, 1993) 138 at 
139. 
 
27 John T. Noonan, Jr. “The Passengers of Palsgraf” in John T. Noonan, Jr. & Kenneth I. Winston, eds.,  
The Responsible Judge: Readings in Judicial Ethics (West Port: Preager, 1993) 22 at 28 in reference to 
Judge Benjamin N. Cardozo’s remarks. 
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People skills are also useful qualities for a judge to possess. Any lawyer has 
heard tales of a litigator appearing in front of a grumpy, somewhat tyrannical judge. 
Obviously, people skills are not a criterion to appoint judges. The reason it is worth 
mentioning is that people skills are an added advantage for a judge. Patience, good 
communication skills and empathy may assist the judge well in sorting out the issues 
and creating a positive environment for disputes to be settled or argued with less 
animosity. These specific qualities will also be very relevant in discussing the new 





Newly appointed judges do not have to undergo formal training to exercise 
their function. That said, more and more workshops, seminars and conferences are 
organised specifically for judges to assist them in their work and help them keep up 
with changes in the law.28 These events also provide a forum for judges to discuss 
amongst themselves questions of judicial ethics, decision making process, legal 
development, etc. The continuing judicial education therefore serves the interest of 
individual judges, but also the judiciary as a whole in that it offers a forum for key 
actors of the legal system to explore new practices and share their experience with 
one another. 
                                                 
28 See for example the list of courses offered by the National Judicial Institute (Canada) 
<http://www.nji.ca/Public/subcategory.cfm?CategoryID=15>; or the Australian Institute of Judicial 
Administration Incorporated < http://www.aija.org.au/programmes.htm>. 
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While a person appointed to the bench may have experience and legal 
knowledge to rely on, continuing judicial education certainly contributes to ensuring a 





In sum, common law judges hold a privileged position in legal systems.  The 
functions they fulfil and the ethical obligations they abide by ensure the good 
functioning of the legal system and people’s confidence in it. And because of that, it 
is probably wise to be careful in how this role is modified. 
 
The following chapters will demonstrate how the role of the judge has evolved 
and consider how these changes might challenge judicial ethics and impact the 
people’s confidence in the legal system. 
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CHAPTER 3: MEDIATION 
 
 
In the last 30 years, an impressive number of books and articles have been 
written on mediation. Yet, there seems to be no agreement on how to define 
mediation, its objectives, characteristics and processes. This is in part because 
mediation is practised by so many people, with such varied backgrounds and for such 
different purposes, it can be challenging to find a common definition which makes 
unanimity. 
 
In this chapter, mediation is defined and its specificity as a process of dispute 
resolution is highlighted. In addition to providing background information, mediation 
models are discussed as well as a number of issues with mediation, which will all be 
useful in the subsequent chapters to evaluate and discuss the evolution of the role of 
common law judges. It should be said that this chapter is meant to be an overview, 
and not an exhaustive portrait of mediation. Priority has been given to aspects of 
mediation that are relevant in the context of this thesis and which will help frame the 




I. What is mediation? 
 
Defining mediation is of particular importance in the context of this thesis. In 
many jurisdictions, judges are now conducting mediation sessions or settlement 
conferences where they act as a neutral third party facilitating negotiations. In order 
to engage in a meaningful discussion on how mediation as used by the judiciary, 
integrates with or modifies the traditional role of judges, an understanding of what 
mediation is and an identification of its characteristics is necessary.  
 
There are so many aspects to mediation that it can be difficult to provide an 
overview of this conflict resolution process. The theory of conflicts, approach to 
conflict, strategies of negotiations and purposes of mediation tend to offer interesting 
and rich sources of reflection, but can also offer so many perspectives that it is 
difficult to navigate through this sea of information. 
 
For the purpose of this thesis, the focus will be on mediation as a process of 
dispute resolution. Taken literally, the word “process” means a series of actions 
conducing to an end. The mediation process is hard to define because the process is 
not homogenous. An array of actions can be conducted in a mediation session to 
reach a multitude of ends. This is why consensus is difficult to achieve when offering 




A. General definition 
 
It is certain that parties and mediators, depending on their background and the 
type of dispute, will use mediation differently and for different purposes. For example, 
a therapist, mediating a family dispute, may use mediation to restore communication 
between the parties, where a lawyer mediating a commercial fall out may use it to 
negotiate the fairest settlement based on each party’s legal rights. The specificity of 
conflicts and what needs to be resolved will affect the process used in each case. As 
pointed out by Carrie Menkel-Meadow, “…different goals or purposes attached to the 
use of mediation suggest that it is not one thing to all people.” 1
 
Another difficulty in defining mediation comes from the ongoing debate on 
the theory that underlies the mediation process. An example is the theory of 
transformative justice. Suffice is to say that depending on the ideology you promote, 
the process used will be different.  
 
Despite the lack of consensus, many authors offer definitions for mediation, 
each highlighting different aspects of the mediation process and goals. One of the 
most relevant definitions for the purpose of this chapter and the discussion that will 
follow in subsequent chapters is the functionalist definition offered by Carrie Menkel-
Meadow: 
 
                                                 
1 Carrie Menkel-Meadow, Mediation: Theory, policy and practice, The International Library of Essays 
in Law and Legal Theory, Second series (Burlington: Ashgate Dartmouth, 2000) at xvi. 
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“In its simplest and purest form, mediation is a process 
of facilitated negotiation among two or more parties, 
assisted by a third-party neutral, to resolve disputes, 
manage conflict, plan future transactions or reconcile 
interpersonal relations and improve communications.”2
 
This definition, while explaining what mediation is, does not promote a 
specific practice or ideology. The only element which needs modification is the word 
“neutral”. As Menkel-Meadow points out herself, the third-party chosen is not always 
neutral.3 In the position the third-party holds or the knowledge he possesses, he may 
have a certain interest in the dispute or its resolution. To offer a more complete 
definition, neutral could be replaced by “acceptable third party” as in the definition of 





While mediation may be difficult to define, some basic principles remain the 
same irrespective of how it is practised and for what purpose. Boulle highlights many 
                                                 
2 Ibid. at xiii. 
 
3 Ibid. at xvi. 
 
4 Christopher W. Moore, The Mediation Process: Practical Strategies for Resolving Conflict, 3rd ed. 
(San Francisco: Jossey-Bass, 2003) at 15. 
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of them in contrast to the principles underlying the litigation process5. Based on this 
comparison, the following three principles mentioned are considered the common 
principles in all mediation; they are: 1. flexibility, 2. informality and, 3. party 
participation. Those principles may be present in a mediation session in various 




Mediation is meant to be a flexible dispute resolution process and this is 
manifest in its great procedural flexibility. It has no set procedure which leaves the 
parties and the mediator free to set their own procedural rules, in tune with the type of 
dispute and the need for tight or loose rules. This is the complete opposite of litigation 
where there are rules regulating every step of the process and where elaborate rules of 
practice and civil procedure laws are controlling the flow of procedural steps and 
information exchange. 
 
Flexibility also means goal flexibility, one of the great advantages offered by 
mediation. As pointed out by Andrew J. Pirie, “the goals of mediation, like the goals 
of ADR, can be narrow or broad, progressive or conservative”.6 Pirie goes on to give 
some examples of mediation goals such as: to assist to reduce cost of disputing, to 
empower individuals, to preserve continuing relationships, to provide privacy, to 
                                                 
5 Laurence Boulle & Miryana Nesic, Mediation: Principles Process Practice, (London: Butterworths, 
2001) at 34. 
 
6 Andrew J. Pirie, Alternative Dispute Resolution, Skills, Science and the Law (Toronto: Irwin Law, 
2000) at 153. 
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identify underlying interests, to result in long-lasting agreements, etc. 7  While 
mediation can do all that, it remains the prerogative of the parties and the mediator to 




Mediation is also said to be a rather informal process of dispute resolution. 
This is apparent in the procedural flexibility discussed above, but also “refers to the 
setting, style and tone of the mediation and the interpersonal behaviour and conduct 
of the participants”.8 There is no court room, no dress code, no fixed schedule so the 
parties are free to adopt the setting and conduct that suits them the most and will be 
the most productive in resolving the dispute.  
 
3. Party participation 
 
At the heart of mediation is the idea of party participation. This means that all 
parties to a dispute are involved in the resolution process and are responsible for 
resolving the dispute that opposes them. This usually yields solutions that are closer 
to the parties’ interests. 
 
The fact that the process is informal makes it more accessible to parties and 
allows them to participate actively in the resolution of the dispute. As Boulle points 
                                                 
7 Ibid. 
 
8 Supra note 5 at 35. 
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out, “this access and participation is available firstly to the disputants who, subject to 
elementary rules of decorum, can negotiate and discuss options throughout the 
process”.9 This means that parties are free and encouraged to present, in their own 
words, their position, explain their views on the dispute and suggest solutions. The 
process tends to empower parties to resolve disputes themselves and to take an active 
role in finding a solution.  
 
 
II. Mediation models 
 
It is easy to have a romanticised image of mediation, as a process that brings 
parties together and transforms their way of dealing with conflict. Lon L. Fuller’s 
idea of the central quality of a mediator illustrates this ideal when he says it is “[the 
mediator’s] capacity to reorient the parties toward each other, not by imposing rules 
on them, but by helping them to achieve a new and shared perception of their 
relationship, a perception that will redirect their attitude and disposition toward one 
another”.10 While this may be a desired objective, in practice mediation is often used 
with more practical objectives in mind. Not all mediation sessions hope to change 
parties’ perception of their relationship. 
 
                                                 
9 Ibid. at 36. 
 
10 Lon L. Fuller, “Mediation – its Forms and Functions” (1971) 46 S.Cal. L. Rev. 305 at 325. 
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To make sense of all the practices of mediation and allow a useful comparison 
between them, Laurence Boulle proposes four models of mediation. 11  The four 
models are: 1) The Settlement 2) Facilitative 3) Therapeutic 4) Evaluative. He uses 
these models as a frame of reference throughout his book, as will the discussion that 
will follow in the subsequent chapters of this thesis. Therefore, it is useful to review 
each of these models to highlight their specificity as presented by Boulle. 
 
While Boulle’s proposed mediation models are useful and the most relevant to 
structure the discussion in this thesis, it should be pointed out that other authors 
propose different models.12 Boulle’s models however have the virtue of being simple 
so they remain flexible categories that can be combined to reflect specific practices.  
 
                                                 
11 Supra note 5 at 27-29. 
 
12 See e.g. Supra note 6 at 154-155, where the author suggests a list of mediation models.  
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Figure1 – Models of mediation13
 
 
The table brings attention to the different roles a mediator will take and the 
skills he will need depending on the dispute and the mediation model he follows. 
These differences will be interesting to keep in mind when consideration is given, in 
the next chapter, on how mediation is used by the courts.  
 
 
                                                 




Anyone can act as a mediator. It is not a restricted profession like the practice 
of law or medicine. But while no specific training is necessary, mediators are 
increasingly required to undergo skills training and to possess a certain level of 
experience. Mediation centres and associations will require certain qualifications 
from their members before they accept them as qualified mediators.14 Similarly, some 
clients such as government agencies or industry groups will demand certain skills and 
experience of their mediators. And while universal criteria or exams do not exist to be 
certified as a mediator, some skills training and experience may be necessary to be 
part of a recognised group of mediators in any jurisdictions.  
 
Some of these requirements may include a specific number of hours in 
conflict resolution theory and skills training, as well as in related professional training 
such as law, psychology and social work, ongoing professional education and some 
experience as an acting mediator.15  
 
Professional standards drafted by SPIDR (now ACR) include a section on 
background and qualifications. And while it does not state specifically what training 
and experience is required to act as a mediator, it stresses the importance of having 
                                                 
14 See e.g. of qualification requirements for mediator accreditation: LEAR 
http://www.leadr.com.au/services.html#accreditation; ADR Institute of Canada 
http://www.adrcanada.ca/education/mediator.html#criteria; See generally supra note 4 at 226; Stephen 
B. Goldberg, Frank E.A. Sander & Nancy H. Rogers, Dispute Resolution Negotiation, Mediation, and 
Other Processes, 3rd ed. (New York: Aspen Law & Business, 1999) at 190-198 [Goldberg Sander 
Rogers.]. 
 
15 See e.g. of the British Columbia Mediation Roster Society highlighted, supra note 6 at 166. 
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sufficient knowledge of the process and subject matter as well as the importance of 
continually updating his professional skills.16
 
But whatever these requirements are, they reinforce the idea that it takes 
special skills and abilities to be a good mediator and offer adequate and useful 
assistance to parties in their efforts to resolve disputes. While anyone can be a 
mediator, not everyone is suited to be one. 
 
 
IV. Some issues in mediation 
 
With the growing popularity of mediation as a useful process of dispute 
resolution, a number of controversies and debates over mediation practice have 
emerged in the last few decades. And while many see the benefits of a flexible 
process without the constraints of rules and strict practices, a number of people are 
raising concerns with some aspects of mediation practice.  It is relevant to discuss 
some of these concerns here because similar concerns are likely to be raised in the 
context of judicial mediation. 
 
Some key issues with regards to the practice of mediation are: A. Neutrality & 
Impartiality, B. Liability & Immunity and; C. Confidentiality. While these issues will 
                                                 
16 Society of Professionals in Dispute Resolution (SPIDR), Qualifying Neutrals: The Basic Principles: 
Report of the SPIDR Commission on Qualifications (Washington: National Institute for Dispute 
Resolution, 1989); Goldberg Sander Rogers, supra note 14 at 190-198. 
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be discussed in this section, an in-depth discussion will be reserved for Chapters 5 
and 6 where these issues are raised in the context of judicial dispute resolution. 
 
 
A. Neutrality & impartiality of mediator 
 
The role of mediator is often described as neutral and impartial. Those 
qualities are seen as essential for the mediation process to be credible and for parties 
to accept the mediator. This means that we ask mediators to have no interests in the 
dispute and to remain objective although this is not always possible, and some even 
argue desirable. 
 
Issues of neutrality and impartiality are often raised where there is a power 
imbalance between parties attending a mediation session, for example, a situation 
where one party will automatically be in a weaker position because of a lack of 
knowledge or relationship of dependency. As Bernard Mayer puts it:  
 
“(…) people need an adequate basis of power to 
participate effectively in conflict. They require enough 
power that others must at least consider their concerns 
and enough power to resist any solution that 
fundamentally violates their interests. ”17
 
                                                 
17 Bernard Mayer, The Dynamics of Conflict Resolution (San Francisco: Jossey-Bass, 2000) at 52. 
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So when faced with a power imbalance, what then is the obligation of the 
mediator? The issue raises an interesting dilemma between remaining neutral and 
impartial, and ensuring the informed consent of the weaker party. If the mediator 
intervenes, it will affect the perception of neutrality and impartiality and may affect 
the outcome of the mediation if not guarantee its failure altogether.  
 
Some codes of ethics and standards of practice provide guidance for mediators 
faced with such situations and some authors have also proposed that mediators 
compensate for the imbalance in various ways, 18  but other authors find no easy 
answer to this question and link the difficulty of resolving this issue to the very 
problem of defining the role of mediators.19 Discussions and debates over this issue 
persist and to this day, there is no simple answer available. 
 
 
B. Liability & immunity of mediator 
 
Another interesting issue in the mediation field relates to the concepts of 
liability and immunity of mediators. When discussing mediation, people tend to focus 
on the great benefits it offers and the advantages of the process. In turn, the potential 
for improper or wrongful conduct by the mediator is often minimised. But that 
potential is real. Imagine a situation where a mediator during a session gives out 
                                                 
18  Albie M. Davis & Richard A. Salem, “Dealing with Power Imbalances in the Mediation of 
Interpersonal Disputes” (1984) 6 Mediation Q. 17 at 24; see also supra note 4 at 447-450. 
 
19 See discussion on theoretical difficulties supra note 6 at 207 where the author examines the position 
of R.A.B. Bush and J.B. Stulberg on the ethics of mediation. 
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erroneous legal information to parties who then rely on it to reach a settlement that is 
disadvantageous to one party. Can the mediator be liable for his error? What if the 
mediator turns out to be inadequately trained and lacks competency to mediate? Or 
what if the mediator pressures parties to settle? What recourse is available to the 
parties? Can mediation be subject to judicial review? Can mediators be held liable for 
breach of professional duty and therefore be accountable for their practice or do they 
benefit from immunity?  
 
While there are many questions, few clear answers exist. There is no specific 
mechanism available to review mediation practice, so a party with a grievance would 
have to use general cause of action from the law of Tort or Contract (ex. take an 
action for undue influence). A mediator’s actions, for the most part, are not subject to 
judicial review. Since judicial review can only be used for government-linked bodies 
that render a decision, it is not applicable to private mediators, or anything a public 
mediator may say or do that is not qualified as a decision.20
 
  Furthermore, in some jurisdictions, mediators have been “accorded immunity 
from liability by statutes (…) or, when appointed by the court, as an extension of 
judicial immunity”.21 The question of granting immunity to mediators has been met 
                                                 
20 See e.g. Laurence Boulle & Teh Hwee Hwee, Mediation: Principles Process Practice, Singapore Ed. 
(London: Butterworths, 2000) at 347. 
 
21 Goldberg Sander Rogers, supra note 14 at 204. In Singapore and Canada, there is evidence that 
mediators are not granted such immunity (e.g. (Singapore) Community Mediation Centres Act (Cap. 
49A, 1998 Rev. Ed. Sing.), s. 17; (Canada) The Queen’s Bench (Mediation) Amendment Act, S.S. 1994, 
c.20 s. 54.4) while in Australia, a number of statutes grant immunity to mediators (e.g. Courts 
Legislation (Mediation and Evaluation) Act 1994 (NSW) Sch. I, Community Justice Centre Act NSW 
(1983) s. 27, Dispute Resolution Centres Act 1990 (Qld) s. 5(2), Evidence Act 1958 (Vic) s. 21n). 
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It is often said that to ensure parties’ full participation and open disclosure of 
information during a mediation session, it is essential to ensure that the process is 
confidential. But what exactly do authors refer to when they speak of confidentiality 
and to what extent can mediators guarantee that the mediation will be confidential?  
As Boulle points out, “[i]n reality (…) mediation is not as confidential as it is 
sometimes claimed to be”.23
 
Confidentiality can refer to many aspects of the mediation process. It refers to 
the information disclosed by one party to the mediator alone, which the mediator is 
not allowed to mention openly in joint discussion. The reason that this information 
should remain confidential is to encourage parties to be candid and openly disclose 
their real interests and needs.24  It also refers to all the negotiations and documents 
prepared, before and during the mediation session, including the settlement agreement, 
should one be reached.  The reason that the whole session is confidential is to avoid 
                                                 
22 Goldberg Sander Rogers, ibid. see questions raised at 204-205. 
 




publicity of what happened in the mediation and the results reached or use of that 
information for other purposes ex. court proceedings.25  
 
The confidentiality of the mediation can be challenged in a few situations. 
Goldberg, Sander and Rogers categorise them as follow: for use in court or agency 
proceedings, disclosure in other contexts (ex. to prevent harm to a third-party), to give 
public access to dispute resolution sessions (in situations where the public would 
benefit from knowing).26
 
In all these situations, the question raised is whether the information deemed 
confidential can be disclosed or whether it benefits from some privilege guaranteeing 
its confidential character. Boulle reviews various ways parties and mediators can 
ensure confidentiality of the mediation session, but acknowledge that there is no 
universal privilege that protects parties and mediators. While parties can fall back on 
the “without prejudice privilege” available in common law, that privilege does not 
apply to mediators, and it is also not absolute.27 Mediators can avail themselves of 
contractual protection of confidentiality but their best protection comes from statutory 
protection of confidentiality for mediators, which is similar to the “without prejudice” 
protection available to parties but is dependent on the laws of each jurisdiction.28  
                                                 
25 Ibid. 
 
26 Goldberg Sander Rogers, supra note 14 at 419-444. 
 
27 Supra note 20 at 330. 
 
28 Ibid. at 341-342.  
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And since each statute defines and treats confidentiality differently, what is 
confidential in one jurisdiction may not be protected in another.29
 
But whether protection is available or not, the ethical questions remain when 
there are valid competing interests to disclose the information and the debates are 





Mediation is without a doubt a conflict resolution process that is here to stay. 
And while it offers many advantages over processes such as litigation, it is not 
without flaws and may not be suitable for all types of dispute. Healthy debates on the 
ethics of mediation are likely to continue and demonstrate that the mediation process 
has many facets which should not be ignored. 
 
Chapter 4 will review how judges in Canada, Singapore and Australia are 
integrating mediation practices in their judicial role. Referring to the mediation 
models of Figure 1, the type of mediation courts practise will be identified and later, 
the impact this may have on the role of judges and the justice system will be 
discussed. 
                                                 
29 Goldberg Sander Rogers, supra note 14 at 420. 
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This chapter will provide a description of JDR process and objectives in 
practice. This is background to the discussion on the evolution of the judicial role in 
JDR. The discussion will focus on three jurisdictions namely: Canada, Singapore and 
Australia. Each one uses JDR differently, in different courts, for different objectives. 
The review of these jurisdictions offers a good overview of how JDR can be used and 
gives a variety of examples regarding the evolution of the role of judges.  
 
Canada will be discussed first because of the variety of JDR practice it uses at 
different court levels. Singapore, which also has a comprehensive programme at the 
lower court level, will be next. Australia will be discussed last and more briefly in 







A. Legal system  
 
Canada is a federation composed of 10 provinces and 2 territories.   Each level 
of government, namely federal and provincial are attributed specific jurisdictions by 
the Constitution under s. 91 and 92.1 Within their respective sphere of competence, 
the governments can enact laws and regulations. The hierarchy of courts in the 
country is therefore divided into federal and provincial courts.2
 
The federal courts hierarchy is composed of: 
- Federal Court Trial Division;  
- Martial Court; 
- Tax Court; 
- Federal Court Appellate Division; and 
- Supreme Court of Canada. 
 
These courts hear cases arising in the federal domain (e.g. matters involving 
trade between provinces, telecommunications, immigration and extradition, and 
fisheries) and have for final appellate review the Supreme Court of Canada. The 
                                                 
1 Hugh F. Landerkin & Andrew J. Pirie, “Judges as Mediators: What’s the Problem with Judicial 
Resolution in Canada” (2003) 82 Can. Bar Rev. 249 at 253. 
 
2 See Annex 1 for diagram of Canada’s court system. 
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federal courts handle a smaller number of cases compared to the caseload of 
provincial courts. 
 
Every province also has its own provincial court system comprised of: 
 
- Provincial Court; 
- Superior Court; and 
- Court of Appeal. 
 
While the Supreme Court of Canada is a federal court, it also has the 
jurisdiction to hear appeals from the provincial courts of appeal. The provincial court 
system handles a wide range of disputes relating to provincial fields of competence 
(e.g. healthcare, education, property), and private law (for example disputes involving 
issues in contract, torts, or family law). Most cases in Canada will be filed at the 
lower level of the provincial court system.  
 
In the late 80s early 90s, influenced by the United States, Canada became 
increasingly interested in ADR.3 Like in the United States, most of the new trends 
were more focused on private ADR. But it did not stop there. In the mid 90s, various 
courts across the country began to explore how they could use ADR methods to 
improve the litigation process.  
 
                                                 
3 Supra note 1 at 253. 
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Pre-trial conferences, settlement conferences, mini-trials, and mandatory 
mediation, are a few examples of the integration of ADR into the litigation process in 
Canada. Of particular interest is judicial mediation, often referred to as settlement 
conferences or judicial conciliation, the various ways different courts are using it and 
for what purpose.  
 
The integration of JDR in Canadian courts has not been systematic. Not all 
courts in all provinces offer this service, and those who do may have different 
approaches and applications. Currently, most JDR programmes are set up in 
provincial and superior courts. Two appellate courts also offer JDR as does the 
federal court trial division. For the purpose of this chapter, only a few programmes 
will be discussed based on their comprehensiveness, significance and originality.  
 
 
B. JDR in provincial courts  
 
In reviewing JDR in the provincial courts, the focus will first be on Quebec 
and Ontario, the two most populated provinces, because they offer JDR services at all 




In the last 10 years, Quebec courts have been very pro-active in the field of 
JDR.  From the very original project started in the Court of Appeal, to the extension 
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of JDR to trial courts, Quebec offers a good starting point to illustrate how JDR can 
be integrated into court systems. 
 
a. Court of Appeal leads the way 
 
In the province of Quebec, the adoption of JDR first began at the Court of 
Appeal level with the launch of the judicial conciliation program in 1997. This highly 
innovative and unique programme created by the Honourable Justice Louise Otis, 
supported and endorsed by the former Chief Justice Yves Michaud, has the Court of 
Appeal judges acting as conciliators in cases pending appeal. 
 
Before 1998, it took on average 52 months from lodging an appeal for a case 
to be heard by the Court of Appeal. CJ Michaud who was just coming into office then, 
made it his mission to reduce the delays and overall improve the administration of 
cases. In that vein, new procedural rules and tighter time lines were put in place. 
These changes helped reduce delays and were a good start to fulfil the Chief Justice’s 
mission.  
 
Apart from the long delay, staff and judges of the court of appeal witnessed 
first hand the exhaustion of the parties and their psychological distress when they 
eventually reached the court of appeal.4 This in particular, prompted Justice Otis to 
                                                 
4 Interview with Me Lysanne Legault, Court Clerk at Quebec Court of Appeal, by Alexandra Otis on 
30 June 2004.  
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think of ways to address this problem. She finally suggested judicial conciliation5 for 
the parties interested. Approval was given in 1997 to start a pilot project targeted at 
family law cases. One year later, the success of this new program was such that it 
became a permanent feature of the Court of Appeal. Over time, it was expanded to 
civil and commercial law disputes.  
 
i. Mechanics of the conciliation programme6 
 
The Court of Appeal’s conciliation programme is a free service offered to 
parties who have filed an appeal and can be requested any time before the appeal is 
heard. Initially, cases likely to benefit from judicial mediation were selected by the 
court clerk managing the programme and selected parties were invited to participate 
in the programme. If both parties agreed to undergo judicial conciliation, a session 
would be scheduled for them with Justice Otis, who at the time was the only judge 
conducting such sessions. With the growing popularity of the programme and the 
positive reputation it has acquired since its beginning, the court no longer has to take 
an active part in finding cases because more and more parties voluntarily file requests 
for judicial conciliation. That being said, the court still has the discretion to invite 
parties to come for a session and may do so at any time. In any case, the request for 
conciliation must be consensual and signed by all parties.  
                                                 
5 Although the terminology used by the Quebec Court of Appeal is “conciliation” the process used is 
judicial mediation. 
 
6 Most of the information included under this heading was obtained from an interview done of Me 
Lysanne Legault, Court Clerk at Quebec Court of Appeal, by Alexandra Otis on 30 June 2004. Me 
Legault has been responsible for the management of the conciliation programme from its early 
beginning. 
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A conciliation session is usually held within 30 days from the receipt of the 
request. A summary file including the inscription on appeal,7 the judgment on appeal, 
and in some cases procedural documents and evidence the parties deem useful, will 
be submitted to the Registrar of the court 7 days before the mediation session.8 The 
conciliation judge assigned to the mediation will use that summary file to familiarize 
himself with the case prior to the session. It is useful to point out that for the 
conciliation session, the transcripts of testimonies given at the trial are not necessary. 
This is a great advantage for the parties, since one of the highest costs involved in 
going on appeal is the preparation of those transcripts. Overall, there is no additional 
work to be done by either party in preparing for a conciliation session, which again 
makes this option more appealing. The filing of a mediation request suspends the 
running of the time limits prescribed for appeal procedures until the end of the 
conciliation session, causing no prejudice to the parties participating in that process. 
 
Prior to the judicial conciliation session, the parties would have had two 
opportunities to discuss the case with each other, first in filling the request form and 
second in preparing the summary file.  These opportunities have sometimes 
themselves triggered fruitful discussions and settlements before any mediation 
session was even required.9
                                                 
7 In Quebec, the term used for notice of appeal is “inscription on appeal”.    
 
8 Only one summary file will be submitted on behalf of all parties, which the parties will have prepared 
together. 
 
9 The Honourable Justice Louise Otis CA, “Judicial Conciliation at the Quebec Court of Appeal” (2000) 
11:3 World Arb. & Mediation Rep. 80 at 82. 
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The actual session is held in private without any formalities in a conference 
room designated for mediation within the courthouse.  No fixed time is allocated for 
the mediation, although most cases settle after a half day session. Parties can attend 
the session with or without legal representation. A judge conciliator, chosen by the 
court clerk administrating the programme,10 will conduct the session and, with the 
help of the parties, establish the rules to govern the session. The process can include 
caucusing, joint session, meetings with lawyers, video or phone conferences.11 If an 
agreement is reached, the parties will put down in writing the terms of the agreement 
which will than be sent to a panel of the court so that it may be homologated12 and 
rendered enforceable. This offers a great advantage for parties who then have in 
hands an agreement that has the force of a judgment and which can be executed as 
such. Should no agreement be reached, the judge conciliator who conducted the 
conciliation session cannot take part in any hearing relating to the matter.  
 
The session is confidential and any notes taken during the process will be 
destroyed at the end of it. All parties agree from the outset to keep the session 
confidential as does the judge conciliator, which means that nothing disclosed then 
can be used in court or discussed with other judges. While the Code of Civil 
                                                 
10 There are no specific methods of choosing a conciliation judge, although in some cases, a specific 
judge might be chosen for his specific expertise in an area of law. 
 
11 The Honourable Justice Louise Otis CA, “La Justice Conciliationnelle: l’envers du lent droit” (2001) 
3:2 Éthique Publique 63 at 66. 
 
12 Quebec, Code of Civil Procedure, L.R.Q., ch. C-25 Art. 508.1 para 3. The exact term used in the 
procedure code is “homologated” and means that the court will approve the agreement and give it force 
of judgement.  
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Procedure provides for the sessions to be held in private,13 it does not provide for the 
confidentiality of these sessions. However, the joint request for conciliation, which 
parties must sign, includes an undertaking of confidentiality.14 It is worth pointing out 
that the request form is signed by the parties, but also by the lawyers representing 
them. So although the undertaking is of a contractual nature, it also reflects an ethical 
obligation for the lawyers.15  
 
In the first few years of the service, Justice Otis was the sole judge conciliator. 
As the system became more and more popular and the demand increased, a few other 
judges began to conduct mediation sessions. Today, approximately 6 judges act as 
judge conciliator in the Court of Appeal. Most of them would have some foundation 
in mediation, although there are no formal requirements for it. 
 
The process is best described as flexible, confidential, simple and cost 
efficient. Feedback received so far has been very positive, and the court welcomes 
comments from parties and lawyers who have participated in the programme.16
 
                                                 
13 Ibid., Art. 508.1 para 1. 
 
14 See Annex 2 for a copy of the Request Form. 
 
15 Supra note 11 at 65. 
 
16 Supra note 9 at 83. 
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ii. Role of judge conciliator 
 
The role of the judge conciliator is primarily facilitative. At the appellate level, 
the judge conciliator is in a unique position because a judgment has already been 
rendered on the dispute between the parties. This helps parties narrow down the key 
issues, but more importantly, allows the judge conciliator to focus on a more 
facilitative role because to do otherwise might undermine the lower courts and the 
procedure of appeal.17 With the trial judgment, parties would have already received 
an evaluation of the case and be ready at this stage to truly mediate their dispute. It is 
also true that no other mediator could step in at this stage without undermining the 
authority of the lower courts. Having a private mediator mediate what has already 
been decided by the court would at least in appearance take away from the court’s 
authority. As a matter of judicial courtesy, it would seem that only an appellate judge 
is in a position to act as mediator when a judgment has already been rendered.18  
 
Although both Justice Otis, the architect of the system, and Lysanne Legault, 
the coordinator of the programme, insist that the role of the judge conciliator is 
facilitative, they do acknowledge that in some cases evaluative mediation takes place, 
because of particular circumstances, or the style of some judge conciliators.19 In any 
event, if an evaluation is given, it is done so only to help parties gain perspective in 
                                                 
17 Supra note 9 at 82. 
 
18 Supra note 11 at 66. 
 
19 Ibid.at 67; Supra note 4. For example, evaluations have been given in large commercial cases, by 
judges who have a more direct style. 
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order for them to compromise, and not to attribute blame or make a determination of 
rights.  
 
The task of the judge conciliator can be difficult and requires a good balance 
between the knowledge and skills of a judge combined with those of a skilled 
mediator. Because the mediation session at the Court of Appeal capitalises on the 
moral authority of the court and the judge, it is important for judges to act in such a 
way that their moral authority is not affected or minimized through the process. At 
the same time, the judge conciliator must establish an environment where parties feel 
comfortable to open up and discuss their true needs and interests before they are 
ready to discuss settlement options. The experience of the Court of Appeal is proof 
that this balance can be achieved.20  Judges are conscious not to become too familiar 
with the parties or use casual language in the way they address parties and require 
parties to address them, etc. Judges will use their sense of gravitas to instil the 
mediation process with a certain sense of formality. On the other hand, the judge 
conciliator will also be sufficiently approachable and personable so that parties will 
be comfortable discussing the dispute with him. He will also have sufficient 
knowledge of the mediation process to be able to use various mediation techniques 
effectively through out the process and therefore help parties communicate better and 
find a solution to their conflict. For example, caucusing can be used to encourage 
                                                 
20 The success rate reported is between 80%-85% (supra note 9 at 80); Supra note 4. 
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parties to share more information with the judicial conciliator and help discover the 
interests and motivations of all parties,21 as well as active listening and questioning.22
 
It is also clear that the role of the judge conciliator is in no way that of a 
decision maker. The judge relinquishes all power of decision when he conducts a 
mediation session and transfers that power to the parties. They become empowered to 
take ownership of the conflict and find their own solution to it. While the judge 
conciliator may help parties generate options and encourage them to take risks in 
exploring these options, he will never take back from them the power to decide.23  
 
If an agreement is reached, the parties are responsible for drafting the terms of 
the agreement, not the judge conciliator. At no time during the process is the judge 
conciliator an advisor or representative of the parties, so he has no authority to draft 
the settlement agreement and does not take on that responsibility. As mentioned 
previously, a different panel of judges will be reviewing the agreement to ensure its 
validity, not the judge conciliator. 
 
Throughout the mediation process, the judge conciliator enjoys judicial 
immunity, which protects him from civil liability but this does not protect him from 
disciplinary actions. So if a party is discontented with a judge conciliator, the only 
recourse available to him may be to file a complaint with the Canadian Judicial 
                                                 
21 See Chapter 6 I. B. 1. for a discussion on caucusing.  
 
22 Supra note 9 at 83. 
 
23 Supra note 11 at 67. 
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Council, who can then conduct a disciplinary inquiry.24 There exists some uncertainty 
in such a case as to what would happen to the agreement that was drafted and signed 
by all parties and later homologated by a panel of judges. Until such situation arises, 
it is difficult to predict the answer to that question. 
 
iii. Results so far 
 
The success of the conciliation programme at the Quebec Court of Appeal is 
such that it was praised by the Ministry of Justice and implemented with some 
modification25 to the lower courts in the province.26 Today, an average of 500 cases a 
year 27  go through the Court of Appeal conciliation programme and through that 
process 80-85% reach a settlement. Since its beginning in 1997, the programme has 
proven its usefulness for civil matters, and is now being tested for criminal matters 
through an 18-month pilot project concurrently done at all court levels with the 
support of all Chiefs Justice and the help of the National Judicial Institute and the 
University of Sherbrooke (Quebec).28
 
                                                 
24  See complaint procedure on the Canadian Judicial Council website: http://www.cjc-
ccm.gc.ca/article.asp?id=2491. After a thorough inquiry, the Canadian Judicial Council may 
recommend to Parliament that the judge be removed from office. 
 
25 E.g. Supra note 12, art.151.19 where it states that a mediation session held at the trial instance will 
not automatically suspend the proceeding. 
 
26 Supra note 4.  
 
27 Guylaine Boucher, “Un droit Plus Grand que Soi” (2004) 36:2 Journal du Barreau, online: Journal 
du Barreau <http://www.barreau.qc.ca/journal/vol36/no2/entrevue.html>.  
28 Quebec Court of Appeal “Release: Establishment of a Pilot Program in Criminal Matters”, online: 
Quebec Court of Appeal <http://www.tribunaux.qc.ca/mjq_en/c-appel/fs_qdn.html>. 
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In 2002, judicial conciliation was formally included in the Code of Civil 
Procedure, formalizing what had become common practice.29 This institutionalised 
the system and made its promotion even easier to the public and the legal profession. 
 
Although initially the programme was strongly contested by some judges, 
professional associations and members of the bar, its usefulness and relevance in 
today’s legal context is now recognized by most if not all in Quebec. Justice Otis 
summarizes the achievements done over the last few years in changing society’s 
perception and relation with the law and the justice system, as follows: 
 
“The emergence of alternative modes of conflict 
resolution within state-controlled justice systems bears 
witness to societies’ shouldering responsibility with 
regard to law, which it no longer perceives as a 
transcendent and immutable matter against which it is 
powerless. (…) The fact that judges — guardians of 
societal order and democratic values — participate with 
the community in the transformation of the classical 
system of civil justice bears witness to the reduction of 
the distance between judicial and social matters, and 
that society, better understood, will be better served.”30
 
                                                 
29 See supra note 12, Art. 508.1 – 508.5. 
 
30 Supra note 11 at 67 [unpublished translation done by Justice Otis].  
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The system put in place at the Quebec Court of Appeal can be best described 
as an initiative to give greater access to justice while returning the ownership of 
conflicts to the parties and empowering people to solve their disputes with the 
assistance of the courts.  
 
b. Trial Courts 
 
Before 2001, some court referred mediation programmes were in place in both 
the Court of Quebec and the Superior Court, but mainly for family matters. However, 
from 2001, both courts followed the lead of the Court of Appeal and integrated 
judicial mediation services for parties coming through their doors.  
 
i. The Superior Court 
 
In 2001, the Superior Court began its own judicial mediation service, referred 
to as “the settlement conference”. A year later it was reflected in the Code of Civil 
Procedure 31  and as such was fully integrated into the procedures of the court. 
Settlement conferences are very similar to conciliation sessions done at the appellate 
level, with a few exceptions. First, the request for a settlement conference must reach 
the office of the deputy chief justice 30 days before the date of the trial.32 Although 
such a request does not suspend the proceedings, the judge mediator can modify the 
                                                 
31 Supra note 12, art. 4.3, 151.14- 151.23. 
 
32 Internal document by Me Marie Nicholls, Q.C. Quebec Regional Office of the Federal Ministry of 
Justice, La Mediation Judiciaire – Un Guide Pratique, (June 2004) Annex 6. 
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timetable for the proceedings.33 A convivial conference room has been set aside for 
mediation sessions, and two smaller rooms are annexed to it and used for caucusing. 
Finally, the judge mediator can allow the participation of third parties who may be 
helpful to the settlement of the dispute, such as witnesses, experts, etc.34  
 
In all other respects, the process is much the same as that in the Court of 
Appeal, including the homologation of the agreement although it will be done by the 
judicial mediator by request of the parties only. 
 
ii. The Court of Quebec 
 
The Court of Quebec, the court with the highest volume of cases per year in 
Quebec, set up its own judicial mediation programme in 2002. Although it closely 
followed what the Court of Appeal and the Superior Court were doing, the Court of 
Quebec modified the programme to meet its own needs. For example, it is possible to 
request a mediation session at any time during civil proceedings, even during the trial. 
In such event, the judge hearing the trial will refer the case to a different judge to 
conduct the mediation session. This highlights the great flexibility of the service. All 
other aspects of the process are similar to those of the Court of Appeal.  
 
                                                 
33 The timetable can be modified regarding dates for submission of evidence and documents but could 
also affect the date of the trial. 
 
34 Internal document by Me Marie Nicholls, Q.C. Quebec Regional Office of the Federal Ministry of 
Justice, La Mediation Judiciaire – Un Guide Pratique, (June 2004). 
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iii. Objectives of JDR programme and role of judge mediator 
 
In both trial courts, the objective behind the JDR services they offer seem to 
be more practical in nature than the initial objective behind the Court of Appeal’s 
programme. Courts in Quebec, like many other courts worldwide, face problems 
achieving cost and time efficiency creating true concerns for access to justice. After 
witnessing the benefits of JDR service at the appellate level, the trial courts were 
more easily convinced that such a service would help them get rid of the backlog of 
cases, while helping parties and the courts save time and money. The objective of 
efficiency is apparent under art. 151.23 Code of Civil Procedure35 which provides for 
the judge mediator, with the consent of all parties, to be able to convert the settlement 
conference into a pre-trial conference if no settlement is reached. This illustrates well 
how the process in place is there to assist the court and the parties in dealing with the 
dispute as efficiently as possible. 
 
The role of the judge who conducts a settlement conference is nowhere 
described, but art. 151.16 Code of Civil Procedure provides a good insight into the 
purpose of the settlement conference: 
 
“The purpose of a settlement conference is to facilitate 
dialogue between the parties and help them to identify 
                                                 
35 Supra note 12, art. 151.23. 
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their interests, assess their positions, negotiate and 
explore mutually satisfactory solutions. (…)”36
 
 From that article, we understand that the role of the judge mediator is 
facilitative in nature, focused on helping parties to communicate and identify their 
interests for the settlement of the dispute to the satisfaction of all. 
 
Finally, it is worth noting that all judges in the trial courts receive training in 
JDR. Special courses spearheaded by Justice Otis from the Court of Appeal have been 
designed to introduce this practice to judges and help them see the distinction 
between this practice and their role as adjudicator.37
 
Statistics available from the Superior Court show that out of the 411 requests 
filed between September 2003 and May 2004, 68% reached a successful settlement, 
22% failed to reach an agreement and 10% cancelled their request. Overall, it seems 
that the success rate of the mediation programme at the trial level is successful and 
will continue to be promoted by the courts and the profession. 
 
                                                 
36 Supra note 12, art. 151.16. 
 
37 Interview with Louise Lalonde, Professor at the University of Sherbrooke and consultant for the 




Overall, Quebec’s courts have now fully embraced the concept of JDR and are 
implementing some dynamic initiatives to improve what the court system can offer to 
the public in terms of access to justice, cost and time efficiency, and empowerment of 
parties. It is fair to conclude that Quebec’s court system is now on a path to bring the 
courts closer to people and return part of the ownership to society.   
 
Because JDR initiatives initially came from the Court of Appeal, much 
thought had been put in by Justice Otis and CJ Michaud into the implications of such 
practice and its viability in the traditional court system. The practice adopted was 
therefore mindful of keeping separate the practice of adjudication and mediation. JDR 
was not a solution suggested only to deal with backlogs and efficiency problems, but 
in great part was inspired by exhaustion and distress of parties in dispute before the 
Courts. The Court of Appeal therefore led the way for the entire court system in 
Quebec to aspire to a better justice, one that includes parties and serves them better. 
 
A good indication of the momentum JDR and private mediation had in 
Quebec in the last year, is the relatively large number of articles published in 
professional journals, either explaining the services available or encouraging 
professionals to be part of that movement in one way of the other. The more 
comfortable lawyers are with mediation, the less threaten they will feel by JDR and 




In Ontario, similar initiatives as the one implemented in Quebec exist, 
although they came about differently, with more mitigated support and informal 
practice. To this day, Ontario has not achieved the level of commitment to JDR that 
Quebec has. This can probably be explained in part by the enthusiasm the Chief 
Justice in Quebec has shown to JDR in comparison to the Chief Justice in Ontario. 
 
a. Court of Appeal 
 
From the 1990’s, judges at the Ontario Court of Appeal have been interested 
in mediation and settlement services, but no consensus was ever reached on the 
appropriateness of such practice at the appellate level. For that reason, no initiatives 
were taken until the end of 1995.38 On 18 December 1995,39 a short practice direction 
was published stating that the Court of Appeal was prepared to engage in pre-hearing 
settlement conferences for all civil appeals.40This was the first appearance of the 
settlement conference at the Court of Appeal. This new practice was the initiative of 
Justice Jean-Marc Labrosse C.A. and Justice Karen M. Weiler C.A., and while the 
then Chief Justice Charles Dubin was agreeable to this new practice, he was not yet 
ready to direct that they take place, which explains the short practice direction 
                                                 
38 Interview of John Kromkamp, Senior Legal Officer of the Ontario Court of Appeal, by Andrew C. 
Dekany, Mediator in Ontario (21 April 2004). 
 
39 See CJ Ont. CA speech at opening of the courts 2001 – reference to voluntary mediation following 
the footsteps of Quebec. 
 
40 Practice Direction, Court of Appeal of Ontario, Practice Direction concerning New Scheduling 
Procedures for Civil Appeals (18 December 1995); supra note 38. 
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announcing rather than directing JDR.41 Perhaps because the Court was not actively 
promoting JDR and soliciting cases, few cases volunteered for this new initiative 
between 1995 and 2000. 
 
Then, in 2000, a pilot-project for family law appeals was initiated. From then 
on, the Court of Appeal began to actively solicit parties to participate in settlement 
conferences in family law matters, and eventually, in 2003, the pilot-project became a 
permanent service offered by the court. The permanent service has also been 
expanded to any civil appeals. Its main objectives are cost and time efficiency as well 
as reduction of emotional stress on parties.42
 
As of 2005, only two judges, namely Justice Labrosse and Justice Weiler, 
actively promote and practice JDR in the appellate court. Two other judges are 
expected to start acting as judge mediator upon completion of training. Unlike in 
Quebec, the Courts of Justice Act has not been amended to include rules on 
settlement conference at the Ontario Court of Appeal, so there is currently no 
statutory authority for this programme. The track record of the Ontario Court of 
Appeal is modest. Between May 2002 and April 2004, only 23 settlement conferences 
were held, out of which 18 reached a successful settlement.43    
                                                 
41 Supra note 38. 
 




43 Supra note 38. 
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The mechanics of the settlement conference appears similar to that of the 
Quebec Court of Appeal, although less formalized. The request must be jointly made, 
the process is confidential and the judge mediator will be excluded from any future 
hearing related to a case for which he conducted a settlement conference. 
Furthermore, a settlement conference will not suspend proceedings like it does in 
Quebec courts. 
 
There exist no rules regulating how settlement conferences should be 
conducted, and the sessions are therefore very flexible. And although nowhere does it 
prescribe that the procedure is meant to be interest-based and not evaluative, this is 
understood by the judge-mediators who recognize that a different set of skills is 
involved in settlement conferences.44  That being said, the practice in some cases 
appear to be that the judge may venture in a more evaluative or problem-solving 
approach to ensure movement in the parties’ positions.45   Justice Labrosse, who 
conducts the majority of the settlement conferences, also puts much emphasis on the 
fact that at the appellate level, the mediation starts from the trial judgment and not 
really a clean slate, which can make the mediation session more of a problem-solving 
session to try to find other solutions to the conflict.46 Justice Weiler also points out 
that no one model of mediation suits all types of problems and parties, and the 
                                                 
44 Interview of The Honourable Jean-Marc Labrosse JA by Andrew Dekany Mediator in Ontario (13 






flexibility of the process allows the use of a mediation model appropriate to specific 
situations.47  
 
The flexibility of the process allows for caucusing to take place, and this 
technique is used at the discretion of the judge conducting the mediation. Justice 
Labrosse admits he is not keen to use that technique. In fact, he states that he only 
uses it in rare occasions if a party is arguing something completely wrong in law. On 
her part, Justice Weiler has no objection to using caucusing when necessary and has 
used it before. She finds the technique useful and harmless to the whole process when 
caucuses are at the request of parties or their lawyer, and are done only with the 
consent of everyone present.48   
 
The Ontario Court of Appeal remains one of the busiest appellate courts in 
Canada49 and one that has much to gain from a strong judicial mediation programme. 
While the initiatives of a few judges have made such service available, the cautious 
approach used by the Chief Justice and other judges has certainly slowed down its 
growth. While judge-mediators see an increasing interest in mediation and foresee an 
increase in demand for the service, without the strong and clear support of the Chief 
Justice, it is debatable what kind of future the programme holds. If the experience of 
                                                 
47 Questionnaire completed by The Honorable Karen M. Weiler JA, prepared and administered by 









the Quebec Court of Appeal is any indication, the success of a JDR service requires 
the leadership of enthusiastic judges to champion the programme and the dedicated 
support of the Chief Justice to promote the programme to the legal community.  
 
b. Trial Courts 
 
In Ontario, while the Court of Appeal is making slow progress with its JDR 
programme, Pre-Trial Conferences have been a permanent feature of the trial courts 
for years. Rule 50 of the Ontario Rules of Civil Procedure R.R.O. 1990, Reg. 194 
states that a judge may, at the request of a party or his own initiative, direct parties 
and/or their solicitors to a pre-trial conference presided by a judge or officer. The 
main objective of the conference is to settle “any or all of the issues in the 
proceeding”.50  
 
The features of the pre-trial conference governed by rule 50 are similar to the 
settlement conference available in Quebec because it is confidential and conducted by 
a judge who will be excluded from the trial hearing. But it is not as well defined and 
structured as its Quebec counterpart. The rules do not provide whether the 
proceedings are suspended, or whether the procedure is subject to court costs and it is 
not clear if the judge conducting the conference is entitled to sanction the settlement 
reached by the parties. Finally, the pre-trial conference in Ontario may be held only 
with lawyers, without parties being present. This final particularity seems to indicate 
that the main objective behind the pre-trial conference is not to assist parties to 
                                                 
50 Ontario Rules of Civil Procedure R.R.O. 1990, Reg. 194, r. 50.01(a). 
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communicate and find a solution to their dispute as much as to search for a faster and 
cheaper solution than what a full trial promises, or to at least narrow down the 
number of issues to be considered at trial. 
 
Furthermore, in 2001 case management was established in trial courts with 
rule 77.51 Under rule 77, every new case filed, with a few exceptions, are referred to a 
judge for case management. Pre-trial conferences therefore became more or less one 
of the tools used for case management. Therefore, although technically speaking JDR 
is available at the trial level in Ontario, many concurrent mandatory procedures are in 
place to reach similar objectives, resulting in JDR being a service less used. In fact, a 
recent report on the implementation of case management process points out that there 
has been no change in the number of cases proceeding to pre-trial conferences 
although the number of cancellations has increased for case managed proceedings. It 
would be fair to note that JDR does not seem to be a strong priority in the Ontario 




The experience in Ontario shows how important the strong support of the head 
of the judiciary is in order for JDR to be successful. This new practice is for some 
people in the legal community very difficult to accept, and without the strong 
commitment of the Chief Justice, will remained misunderstood and underutilised. 
Furthermore, a JDR programme that begins at the appellate level, supported by the 
                                                 
51 Ontario Rules of Civil Procedure R.R.O. 1990, Reg. 194. 
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Chief Justice and later applied uniformly to all other levels of courts has the 
advantage of promoting similar objectives and offer a more coherent system of justice, 
where parties are encouraged at all stages of the proceeding to explore solutions 
outside of adjudication.  
 
3. Alberta Provincial Courts 
 
The province of Alberta is actively involved with JDR at the trial level, but 
not at the appellate level. A comprehensive discussion of JDR in Canada comes from 
the Court of Queens Bench of Alberta, which has produced a handbook on the subject 
for the use by Canadian lawyers.52 This court has been involved with JDR for over 10 
years and was among the first to use the terminology JDR. It is such an established 
practice that the JDR handbook written for lawyers now has a student version and 
JDR is taught in civil procedure courses.53  
 
a.  Mechanics of the JDR process 
 
The JDR service offered in Alberta rests on similar basic principles also used 
to varying degrees in Quebec and Ontario. The process is voluntary, and must be at 
                                                 
52 Justice John A. Agrios & Janice A. Agrios, A Handbook on Judicial Dispute Resolution for 
Canadian Lawyers, 3ed. (2004) online: Canadian Bar Association Alberta 
<http://www.cba.org/alberta/PDF/JDR%20Handbook.pdf>.[Agrios]; Judge’s version Marvin J. 
Huberman and John A. Agrios, A Puisne Judge’s Guide to Alternative Dispute Resolution: A 
Handbook for Canadian Judges on ADR in the Courts  (An Electronic Book, 1997). 
 
53 See for example Assoc. Prof. Trevor Farrow’s Civil Procedure course outline, online: Faculty of 
Law University of Alberta 
<http://www.law.ualberta.ca/courses/farrow/civ_pro/slides_12_reform.htm>. 
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the request of all parties. This is a fundamental principle of the Queen’s Bench Court 
which considers the chances of settlement to be much better if parties come to the 
settlement conference voluntarily. In the court’s view, this demonstrates a willingness 
to achieve a settlement which is necessary to the process.54 Another key principle 
underlying the process is the confidentiality of the JDR session. Nothing disclosed 
during a session can be used by the parties in later proceedings.55 This obligation 
does not seem to come with a penalty though, so it is questionable whether any 
disclosure triggers consequences for the party or lawyer who made a reference to it.56 
The session is meant to be conducted informally and with the objective of settling all 
the issues or as many as possible.57
 
The Alberta JDR service also has some distinctive features. For example, late 
adjournments of a JDR session can result in a fine between $300 and $500.58 A 
summary file must be prepared and delivered in advance by the parties to the JDR 
judge and must include an agreed statement of facts, short written briefs as well as 
relevant copies of examinations-for-discovery, expert reports and legal authorities.59 
While there is no information available on this, it is possible to assume that this 
exercise would trigger some early settlement, as in Quebec. The summary file is 
                                                 
54 Agrios, supra 52 at 10. 
 




57 Ibid. at 8-9.  
 
58 Alberta Rules of Court r.599.1; Ibid. at 9. While late adjournment is not define in the Rules of Court, 
Justice Agrios suggests that an adjournment requested after a judge has been assigned would be 
considered late. 
 
59 Agrios, supra note 52 at 11. 
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meant to be a summary for the JDR judge and parties are encouraged to keep this 
summary file short.60  
 
Finally, a distinctive feature of the Alberta JDR programme is that parties are 
allowed to choose their JDR judge. While the practice seems to differ between the 
Edmonton court and the Calgary court, the result remains the same in that the 
programme allows some flexibility for parties to choose who they would want as a 
JDR judge.61 Justice Agrios in his handbook for lawyers explains the relevance of 
this flexibility in the fact that different judges have different styles, and that parties 
should be allowed to choose a JDR judge that will best fit the type of dispute, legal 
issues and parties involved.62 Justice Agrios also points out that this flexibility gives 
lawyers some satisfaction and contentment because they avoid worrying over who 
will preside the conference.63 This specific feature is unique compared to any of the 
other JDR programmes discussed so far, and could raise concerns on whether parties 
should be allowed to choose a judge, because it pre-supposes that the quality of 
judges varies.  
 
It is worth mentioning that the JDR process is not available for all cases, even 
if parties request it. In fact, before a JDR session is scheduled, a pre-JDR meeting will 
                                                 
60 Ibid. 
 
61 Ibid. at 12-13. 
 
62 Ibid. at 13. Justice Agrios explains that litigation bar is aware of the judges’ style and that some 
judges are known for their strong commitment to reaching settlements, that others are good listeners 
and that some are particularly useful because of their specific knowledge is some areas. 
 
63 Ibid. at 13. 
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take place, in person or by telephone, to decide whether JDR is appropriate and to 
determine the issues that would be the focus of the session. This meeting allows the 
judge to ensure that the facts are agreed on, all necessary information is available, and 
that parties are ready and serious about trying to find a solution. This screening 
process is said to take between 15-20 minutes and can save the court a lot of time. 64  
It also offers additional opportunities for parties to discuss their case and settle on 
their own, or identify other process best suited to assist them in settling.  
 
b.  Role of JDR judge 
 
In Alberta, the role of the JDR judge is to help parties reach a settlement. In 
order to do so, Justice Agrios describes two JDR models available in the Alberta 
Queen’s Bench court: mini-trial and settlement conference. 65  Although these 
categories are the creation of Justice Agrios and not formally recognized, his 
categories are based on anecdotal evidence showing that every JDR session falls 
under one of the two models. The two models are not necessarily mutually exclusive 
although they involve different processes.66  
 
The mini-trial in Alberta is more or less “a summary hearing where all the 
essential facts are principally agreed and a judge provides a non-binding opinion as to 
                                                 
64 Ibid. at 13. 
 
65 Ibid. at 18-20. 
 
66 Ibid. at 18. 
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what likely would happen in a formal trial”.67   Parties who have agreed on the issues 
and submitted a summary file to the judge will present a summary of their position 
after which the judge will provide a non-binding opinion. From that point, parties 
may or may not use the help of the judge to engage in negotiations with each other. 
 
The settlement conference on the other hand is less formal. The JDR judge 
will sit down with parties and their lawyers to facilitate a frank and open discussion 
between them. It is possible for parties to let their lawyer talk for them, or else for 
parties to engage directly in the discussions.  The main distinction with the mini-trial 
is probably the lesser degree of formality, the absence of proper legal arguments and 
the absence of a non-binding opinion given by the JDR judge. However, it should be 
noted that in some cases, JDR judges have expressed their views on the probabilities 
of each party wining at trial.68   
 
Overall, we can describe the role of the JDR judge as two-fold, namely 
facilitative and evaluative. Reading the guidelines for JDR set out by the court, the 
role of the JDR judge is to help parties reach a settlement. This would seem to 
suggest that the primary role is therefore facilitative. That being said, Alberta JDR 
judges also use an evaluative role to trigger the negotiation process between parties 
and provoke some movement in their positions, which is essential for any settlement 
to take place. Whether a judge primarily acts as a facilitator or an evaluator probably 
depends on his preference, his skills, the type of dispute being considered, the attitude 
                                                 
67 Ibid.  at 19. 
 
68 Ibid. at 20. 
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of the parties, etc. In any event, it seems well accepted in Alberta that the JDR judge 
has the liberty to use either of the two roles.  
 
During the session, the JDR judge is encouraged to “let the lawyers do the 
work”,69 which means to integrate lawyers in the settlement process and give them 
the opportunity to generate solutions. Similarly, the involvement of parties may be 
valuable in generating solutions, although from the words of Justice Agrios, this does 
not seem to be the approach all judges take.70 Regardless of how the JDR judge tries 
to engage in the process, many techniques are available to him, including caucusing.  
 
Interestingly enough, in his handbook, Justice Agrios makes a point of 
establishing a difference between mediation and JDR.71 In doing so, he suggests that 
while many judges are skilled evaluators; only a few could truly act as mediators and 
even so, mediation is not a judicial function. He voices a very strong opinion that tints 
the Alberta JDR programme with a much more evaluative flavour. However, his 
position relies on an arguable definition of mediation and as discussed in Chapter 5, 
the judicial role is not incompatible with mediation. 
 
                                                 
69 Ibid. at 20. 
 
70 Ibid. at 21. 
. 
71 Ibid. at 25. 
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c.  Conclusion 
 
It is now well established in Alberta, among judges and lawyers, that JDR 
offers important advantages to resolve disputes. Interestingly enough, it would seem 
that despite being an established practice, JDR remains the source of many 
discussions and questions regarding its appropriateness within the court system are 
still being raised today.72 Furthermore, its evaluative approach and preference for 
lawyer represented parties have attracted civil cases, but not family cases, which is 
the opposite of what has happened in Quebec and Ontario. It would seem that the 
forward thinking process set up in Alberta with the objective of reducing litigation 
time and cost has not necessarily reached the people that would most benefit from it. 
Finally, the programme does help reduce backlog and settle cases faster, while it 
promotes the empowerment of parties providing them with a forum where they can 
actively participate in the resolution process.73   
 
 
C. Other provinces & Federal Courts 
 
Across Canada, other provinces are, in some ways, integrating JDR services in 
their court system.  In Manitoba, for example, the Court of Queen’s Bench offers an 
informal program called Judicially Assisted Dispute Resolution, which has harvested 
                                                 
72 Ibid. at 3. 
 
73 Ibid. at 50, Appendix #5 – Protocol for Judicial Dispute Resolution in Edmonton, Alberta. 
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very good results so far.74 Most of the other provinces also have rules of procedure 
providing for pre-trial conference, which are there to assist parties in trial preparation 
and if possible in the settlement of the dispute.75
 
Similar initiatives have been adopted at the Federal Courts, where the trial 
division offers a service of conflict resolution using mediation, neutral evaluation or 
mini-trial. Rules 386 to 391 of the Federal Court Rules govern these procedures. A 
few interesting features of these process are that they can be ordered by the courts and 
in some provinces, offer parties the choice of the judge to conduct the resolution 
process.      
 
 
D. Strengths and weaknesses of Canadian JDR services 
 
Canadian courts are certainly very active in the field of JDR. Across the 
country, a variety of initiatives have been taken to involve judges in helping parties 
find appropriate solution to their dispute and avoid trial or further appellate 
determinations. The results so far seem very good. Courts using JDR estimate the 
success rate between 80% to 85%, and the informal feedback received from lawyers 
and parties has been very positive.  
 
                                                 
74 Cross Country snap shot of dispute resolution, Canadian Forum on Civil Justice Newsletter Issue 4 
2002. 
 
75  See e.g. Nova Scotia Rules of Practice r. 26.1, New-Brunswick Rules of Practice r. 50.07, 
Saskatchewan Rules of Practice r. 191(1). 
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While JDR initiatives are present country-wide, the motivations for these 
initiatives vary from efficiency of court, time and cost saving for parties, to 
empowerment of parties. Quebec and Ontario Courts of Appeal particularly seem to 
use JDR in an effort to involve parties in the conflict resolution process and give them 
back the control over their dispute. Perhaps because the motivations vary from one 
court to the next, the type of JDR services offered vary as well. As a result, these 
uncoordinated efforts have triggered localised debates over the role of JDR in the 
court system instead of generating a national discussion.    
 
As of now, there is no standard JDR practice, and no judicial ethical rules 
governing it. That being said, the interest of the judiciary and the legal profession in 
the field of JDR is growing. The National Judicial Institute now offers regular courses 
to judges on the topic of JDR.76 These seminars and workshops introduce judges to 
this process, while providing more experienced judges a forum to discuss their 
practice and exchange with other judges on the process or emerging issues. There is 
also more research being conducted in this field. For example, in 2003 Royal Roads 
University in Victoria organised a research contest on the topic of JDR and until 2004 
offered a course in Judicial Dispute Resolution. Some judges practicing JDR are 
slowly documenting their practice and generating articles to explain and promote it.77  
 
                                                 
76 Online: National Judicial Institute < http://www.nji.ca/Public/category.cfm?CategoryID=11 >, 
listing trainings such as “Managing Successful Settlement Conferences, Level I & II”. 
 
77 E.g. supra note 9; Supra note 1. 
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Overall, Canada’s approach has been very practical and driven by individual 
initiatives to improve the court system. These efforts are slowly being more 
coordinated and discussed across the country and hopefully, a national dialogue will 





Singapore’s move towards JDR happened differently than it did in Canada. 
The size of the country and its centralised court system78 made it easier to coordinate 
a single effort towards JDR.   
 
The judicial power in Singapore is vested in the Supreme Court and the 
Subordinate Courts, which include District Courts and Magistrate Courts. 79  The 
District and Magistrate Courts are courts of original jurisdiction. 80  The Supreme 
Court comprises the High Court and the Court of Appeal.81 The High Court exercises 
both original and appellate jurisdiction while the Court of Appeal is the highest and 
final appellate court in Singapore.82  
                                                 
78 See Annex 3 for a diagram of the Singapore court system. 
 
79 Constitution of the Republic of Singapore (1999 Rev. Ed.), art. 93; Supreme Court of Judicature Act 
(Cap. 322, 1999 Rev. Ed. Sing.) [Supreme Court Act]; Subordinate Courts Act (Cap. 321, 1999 Rev. 
Ed. Sing.) [Sub-Court Act]. 
 
80 Sub-Court Act, ibid. Part IV. 
 




In the early 1990’s, the courts in Singapore were plagued by long delays and 
large backlogs of cases. Like many other court system worldwide, the Singapore’s 
court system was slow, costly and inefficient. In 1990, Chief Justice Yong Pung How 
was appointed to the Supreme Court. He quickly saw a need for improvements and 
since 1992, has initiated many changes to improve the legal system.83 With his first 
workplan, the Chief Justice set the tone for the years that followed.84 A turn towards 
efficiency was taken and rules of court were amended to make the legal system more 
efficient and deal with cases faster. This helped reduce delays and backlogs.85  
 
Encouraged by the successful results achieved in that first year, in 1995, the 
Chief Justice announced his intention to integrate mediation to the court system in the 
hope of helping parties resolve conflicts better and continue to improve the efficiency 
of the system. His philosophy behind these new changes is illustrated by the keynote 
speech he gave at the inaugural Asia-Pacific Intermediate Courts Conference: 
 
“By taking on a more active and purposeful approach, 
we can help to ensure that society’s needs are better met, 
in the form of a court system which is capable of 
                                                 
83 “Under Chief Justice Yong’s visionary leadership, various significant reforms have enhanced access 
to justice and heightened public trust and confidence in the rule of law. In particular, Chief Justice 
Yong has been instrumental in the dramatic transformation of the Subordinate Courts” Annual Report 
1999 Online: < http://www.subcourts.gov.sg/annual_report/1999/conversation3.pdf> at 15. 
 
84 CJ Yong Pung How, “Introduction of the Subordinate Courts’ First Workplan 1992/1993 (9 June 
1992)” in Speeches and Judgments of Chief Justice Yong Pung How, ed. by Hoo Sheau Peng, Lee Shen 
Dee, Phang Hsiao Chung & See Kee Oon  (Singapore: FTLaw & Tax Asia Pacific, 1996) 63. 
 
85 CJ Yong Pung How, “Introduction of the Subordinate Courts’ Second Workplan (17 April 1993)” in 
Speeches and Judgments of Chief Justice Yong Pung How, ed. by Hoo Sheau Peng, Lee Shen Dee, 
Phang Hsiao Chung & See Kee Oon  (Singapore: FTLaw & Tax Asia Pacific, 1996) 95 at 95. 
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dispensing justice speedily, efficiently and 
responsively.”86
 
In making a place for ADR in the court system and promoting different ways 
of resolving conflict, the intention of the Chief Justice was to influence the way 
society handles conflicts and people’s approach to conflict. In many aspects, the 
courts led the way in the promotion of ADR and found a variety of ways to use its 
principles to improve the legal system and the attitude of citizens towards conflict. 
While many of the changes in the Singapore court system initially sprung from a need 
for efficiency, they also followed a more generally trend towards better dispute 
resolution using ADR processes. 
 
Amongst the services offered are mediation for Magistrates Complaints,87 in 
the small claims tribunals,88 family mediation which can include counselling, end 
juvenile family conferencing. Most of these initiatives involve the help of a court 
mediator89 in some way. For the purpose of this thesis, the focus will be on the court 
mediation service offered by the Subordinate Courts’ judges in civil matters. 
                                                 
86 CJYong Pung How, “Speech delivered at the Asia-Pacific Intermediate Courts Conference 1995 (20 
July 1995)” in Speeches and Judgments of Chief Justice Yong Pung How, ed. by Hoo Sheau Peng, Lee 
Shen Dee, Phang Hsiao Chung & See Kee Oon  (Singapore: FTLaw & Tax Asia Pacific, 1996) 165 at 
175. 
 
87 Criminal Procedure Code (Cap. 68, 1985 Rev. Ed. Sing.) s. 8. These complaints usually involve 
petty crimes or neighbourly disputes. 
88 Small Claims Tribunal Act (Cap. 308, 1998 Rev. Ed. Sing.) s. 5. The jurisdiction of the Small Claims Tribunals 
covers claims not exceeding $10,000, where the claims relate to disputes arising from: 1. a contract for the sale of 
goods; or 2. a contract for the provision of services; or 3. tortious damage to property (but not including 
damage arising in connection with motor vehicle accidents). 
89 However, some family mediation has also been conducted by private mediators. 
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A. JDR in Subordinate Courts 
 
Since 1995, the Subordinate Courts have offered a service called Court 
Dispute Resolution. This service makes use of the courts resources and offers an 
alternative to dispute resolution processes offered outside of the legal system.90 It is 
provided by judges referred to as settlement judges. And while in many documents 
the reference to Court Dispute Resolution is not qualified, in this chapter, it is meant 
to refer solely to the services provided by judges in their capacity of settlement judges. 
 
1. Mechanics of Court Dispute Resolution 
 
Court Dispute Resolution (CDR) is a voluntary process, which parties 
involved in civil disputes can avail themselves of at any pre-trial stage of the 
proceedings simply by making a request orally or in writing. According to the 
Subordinate Courts Practice Directions,91 the settlement conference can be requested 
by the parties after pleadings have closed. While the wording of the practice direction 
suggests that the request must be made by all parties jointly, the request form92 needs 
to be signed only by the requesting solicitor.93 It is unclear what would then happen if 
a party submits a request without the consent of the other. The settlement conference 
                                                 
90 See Liew Thiam Leng, “Alternative Dispute Resolution in Singapore” Online: < http://www.e-
adr.org.sg/archives/PAPER%20FOR%20SPIDR.pdf> [Liew Thiam Leng] at 6, referring to 1996 
speech by CJ Yong Pung How. 
 
91 The Subordinate Courts Practice Directions, (2006 ed.) Part III. 25. 
 
92 Ibid. Form 7. 
 
93 Ibid.  
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will take place within roughly 30 days of the request. At least two clear days before 
that, the parties must have to file their Opening Statements which summarises their 
case and the issues to be considered.94 Because the service is meant to be readily 
accessible and speedy to assist parties to settle their dispute, in urgent matters a 
settlement conference can even be arranged within 24 hours.95  
 
The parties and their solicitors must be present for the settlement conference, 
ready to discuss the matter, and have the authority to reach an agreement. 96  An 
interesting feature of the settlement conference is that if there are expert witnesses, 
they are also required to be present at the conference.97  This last feature would prove 
very useful in cases involving more technical issues, where the assistance of an expert 
witness would help parties progress in their settlement discussions. 
 
The settlement conference is confidential, which means that the information 
exchanged during the process cannot be used subsequently in court if an agreement is 
not reached.98 This also means that the settlement judge will not be able to hear the 
case should it go to trial, and that the trial judge will not be privy to what was 
discussed in the settlement conference.99  
                                                 
94 Supra note 91 at 1Part III. 25(4). 
 
95 Supra note 90 at 9. 
 
96 Supra note 91 Part III. 25(7). 
 
97 Ibid. at Part III. 25(8). 
 
98 Ibid. at Part III. 25(9). 
 
99 Ibid. at Part III. 25(10). 
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The service is free to the parties, and the settlement session will be conducted 
in chambers, avoiding hearing fees for the use of a courtroom.100 At any time, the 
parties can opt out of the process. It should be pointed out that the settlement 
conference does not stay the proceedings, so no additional delay is caused for trying 
to settle while waiting for a trial date. Court Interpreters are available if needed, and 
their service is provided free of charge.101
 
Should a settlement be reached by the parties, the agreement can be recorded 
as a consent judgement, and be made enforceable.102 This is particularly interesting to 
parties when compared to the enforceability of a private mediation agreement. 
 
The results of this programme are good. Statistics show that from the 
implementation of CDR in 1994, to the end of 1998, a total of 8965 cases had 
undergone CDR, and 95% of these cases reached settlement.103
 
An extension of the settlement conferences presided by a settlement judge is 
the Court Dispute Resolution International service (CDRI), which goes a step further 
to bring JDR to disputes involving other jurisdictions. This unique service is a co-
mediation with judges of the Subordinate Courts and judges from other 
                                                 
100 Ibid. at Part III. 25(6). 
 
101 Ibid. at Part III. 25(5). 
 
102 Interview of  Liew Thiam Leng, former judge and director of the primary dispute resolution center 
at the Subordinate Courts and currently Senior State Counsel (Criminal Division) in the Attorney-
General Chamber, by Alexandra Otis on 8 October 2004. 
 
103 Subordinate Courts Online: 
<http://www.subcourts.gov.sg/civil/abt_CJ_CIVIL_DISPUTE_RESOLUTION.htm>. 
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jurisdictions, 104  done via video conferencing, to settle “complex matters with 
substantial claims or at the request of the lawyers or their clients”. 105  Judges 
conducting the co-mediation will often provide a non-binding evaluation of the case, 
highlighting strengths and weaknesses to the parties, after which judges may assist 
them to settle the claim.106
 
2. Role of settlement judge 
 
The primary role of the settlement judge is to help parties settle their disputes 
and reach an agreement acceptable to all.107 In doing so, he is expected to take on an 
active role, if not a directive one at times. Liew Thiam Leng108 actually described the 
nature of the role of the settlement judge as being directive in nature, much more than 
facilitative or evaluative. This means that the settlement judge is expected to take on 
“a more pro-active role by suggesting and guiding the parties with possible options 
but not to the extent of giving a definite opinion on the matter”.109 Even with a 
directive role, the settlement judge is only responsible for the process, not the 
decision. The parties have full autonomy to accept or refuse a settlement, and it will 
                                                 
104 Currently, with UK, USA, Australia and some European countries Subordinate Courts Online:  
<http://www.subcourts.gov.sg/civil/abt_CJ_CIVIL_DISPUTE_RESOLUTION.htm#1>. 
 





107 Lim Lan Yuan & Liew Thiam Leng, Court Mediation in Singapore (Law & Tax Asia Pacific: 
Singapore, 1997) at 76. 
 
108 Former judge and Director of the Primary Dispute Resolution Centre at the Subordinate Courts. 
 
109 Supra note 90 at 7. 
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remain their prerogative throughout the settlement conference. It is clearly recognized 
that the settlement judge cannot impose his solution on the parties, and must remain 
neutral during the whole process.110
 
The process is meant to be flexible so it can adapt to any dispute and 
maximize the opportunities for settlement. The settlement judge may therefore use 
different techniques to conduct the session. After initially beginning with a joint 
session where parties and their lawyers get to express their position and main 
arguments and clarify the issues, the settlement judge will then explore options with 
the parties. This may be done in joint or private sessions. More often than not, the 
parties will want an evaluation of the case by the settlement judge. Once they have 
such evaluation, highlighting the strengths and weaknesses of each party’s position, 
the settlement judge will assist parties in their settlement discussion. Although the 
role of the settlement judge may seem very close to his role as an adjudicating judge, 
he also engages in interest based mediation in cases that require such an approach. In 
those cases, caucusing is especially useful.111  
 
A point to note is that there is no mention whether the settlement judge in 
Singapore benefits from judicial immunity in conducting a settlement conference, 
such as the immunity granted to some Canadian judges.112 However, to date there 
                                                 
110 Lim Lan Yuan & Liew Thiam Leng, Court Mediation in Singapore (Law & Tax Asia Pacific: 
Singapore, 1997) at 76. 
 
111 Ibid. at 82. 
 
112 E.g. supra note 12, art. 151.14. 
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have been no published incidents of complaints made against judges. There is also no 
system of judicial discipline as in Canada. 
 
In some regards, it is not surprising that one of the predominant approaches 
used in JDR in Singapore is evaluative. It is recognized that in Singapore, people 
have great respect and deference for figures of authority. The people’s attitude is also 
generally less confrontational than what we can observe in western societies. These 
elements combined may explain people’s eagerness to hear the evaluation of the 
settlement judge and use it as a basis for settlement.113  
 
The risk with an evaluative approach may be to create a system where a 
judgment is rendered without hearing evidence. This is especially the case where the 
settlement conference is conducted before exchange of documents or affidavits. But 
considering that in Singapore, most of the evidence, testimonies and arguments are 
submitted in writing before the trial, the settlement judge may have sufficient 
information at his disposal to make an accurate evaluation, maybe more so than in 
other jurisdictions. However, this is only true if the settlement conference is called 
just before the trial, after the documents have been exchanged. This concern will be 
discussed in greater detail in Chapter 6. 
 
                                                 
113 See Laurence Boulle & Teh Hwee Hwee, Mediation: Principles Process Practice, Singapore Ed. 
(London: Butterworths, 2000) at 221. 
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3. Code of ethics 
 
Court mediators in Singapore must model their practice according to a 
detailed Code of Ethics for Court Mediators.114 However, these ethical rules are not 
easily accessible and do not need to be disclosed before a settlement conference takes 
place, as it would be the case in the context of a private mediation at the Singapore 
Mediation Centre for example.115 These ethical rules have been drafted specifically to 
guide court mediators in their interventions with parties and to ensure that they follow 
high ethical standards. The Model Standards of Practice for Court Mediators 
complements the Code of Ethics. It would seem fair to assume that such standards 
and rules apply equally to judicial mediators, although this is not specified. 
 
In any event, the Code of Ethics does govern principles such as impartiality, 
neutrality, confidentiality, informed consent, conflict of interest and promptness. 
With regards to confidentiality, it highlights the limits to the confidentiality of the 
process, giving some latitude to mediators to breach the confidentiality of the process 
when faced with “legal, moral or ethical obligations”.116  
 
The Code of Ethics also requires the mediators to ensure the informed consent 
of the parties, making it the responsibility of the mediator to make sure parties 
                                                 
114 Supra note 90 at 10. 
 
115 See Code of Conduct in Singapore Mediation Centre, Mediation Procedure and Agreement 
Documents at Annex B, online: Singapore Mediation Centre 
<http://www.mediation.com.sg/mediation_doc.htm>. 
 
116 Code of Ethics for Court Mediators, r. 2. (b)(iv). 
 96
consider implications and ramifications of available options on themselves as well as 
on others. This seems to be a very taxing obligation put on the shoulders of the 
mediator, and it may prove difficult to fulfil without stepping out of the neutral and 
impartial role of the mediator. 
 
Finally, it is worth pointing out that according to the Code of Ethics, the 
mediator is allowed to provide professional advice “in those areas that fall within his 
or her qualifications and experience”.117 This would suggest that a settlement judge 
can in fact give legal advice to parties, and seems to confirm his legitimacy to provide 
parties with an evaluation of their case.  
 
 
B. Strengths and weaknesses of the Singapore JDR system 
 
Overall, the Singapore JDR system is impressive for its coordinated efforts in 
the Subordinate Courts to provide people with a wide range of dispute resolution 
processes. The majority of cases are filed at the Subordinate Courts, and because 
ADR processes are available in all aspects of the Subordinate Courts system, from 
civil to criminal to family matters, the Singapore JDR system is pervasive. Instead of 
an isolated initiative, JDR is a piece of a larger project which makes justice more 
accessible, more cost and time efficient for parties and educates the population on 
better conflict resolution. In Singapore, the judiciary has fully embraced the positive 
potential that ADR offers and has led the way in finding ways to integrate ADR in the 
                                                 
117 Ibid. r. 2(b)(viii). 
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court system. Many of the initiatives are forward thinking and the courts continue to 
explore new avenues to improve the legal system.  
But while the sentiment behind the reform is admirable, some may argue that 
the current system is not without flaws. Anecdotal evidence suggests that judges 
sometimes act outside of the formal system of settlement conferences, taking on the 
role of settlement judge without the safeguard provided by evidence and procedure 
rules. These isolated incidents have the potential of confusing the two roles of the 
judge for the parties, the public, but also the judiciary itself. This risk will be 
specifically addressed in Chapter 6. 
 
Overall, the Singapore JDR system can be characterized by its aim for 
efficiency, better justice management and dispute resolution. 
 
 
IV. Australia  
 
In Australia, the practice of JDR is not as widespread as it is in Canada or 
Singapore. While there is room for such practice in some courts, few judges are 
actively involved in conducting mediations. However, in light of the increasing 
interest and discussions about JDR, this may change in the coming years,.  
 
In order to put this discussion in context, a brief overview of the legal system 
in Australia is necessary. Australia, like Canada, adopts a federal system of 
 98
government. The Australian federation is composed of six states and two territories, 
namely New South Wales, Queensland, South Australia, Tasmania, Western 
Australia, Victoria, Australian Capital Territory and Northern Territory. There are 
therefore nine legal jurisdictions in Australia, one for each state and territory, plus a 
federal jurisdiction.118 Each jurisdiction has its own court hierarchy, which all have in 
common a final appellate court, the High Court of Australia.119 As in Canada, the 
Australian Constitution120 defines the fields of competence of each jurisdiction. 
  
In each of these jurisdictions, different initiatives have been taken by the 
courts to make better use of ADR. The most widespread program available in 
Australia is certainly court-annexed mediation, where the courts refer cases to be 
mediated by private mediators.121 But as Tania Sourdin points out, the courts are now 
moving a step further to not only refer cases to ADR processes, but rather integrate 
ADR techniques and skills within the courts or even blending these skills with the 
adjudicative processes. 122  In order to make sense of all these different services 
offered by the courts, an overview of what is being done in the different states and 
                                                 
118 David Spencer & Nadja Alexander, “World Perspectives on Mediation: Australia” 15:12 (2004) 
World Med. & Arb. Journal 375 at 375-376. 
 
119 See Annex 4 for diagram of Australian court system.  
 
120 Commonwealth of Australia Constitution Act, 1900 (U.K.), 63 & 64 Vict., c. 12. 
 
121 Supra note 118 at 375. 
 
122 Tania Sourdin, “Facilitative Judging” in Tania Sourdin, ed., Law in Context: Alternative Dispute 
Resolution and the Courts 22:1 (Leichhardt, NSW: The Federation Press, 2004) 64 at 87. 
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territories will be presented.123 Then, there will be a discussion of the recent interests 
expressed by different courts or individuals in JDR process.  
 
 
A. JDR and other process in Australian courts 
 
The implementation of case management process has certainly been a first 
step in creating a more involved and pro-active judiciary.124 But some courts did not 
stop there and integrated other services using ADR to promote faster settlement of 
disputes. 
 
1. New South Wales & Queensland 
 
In the Supreme Court of New South Wales and in the courts of Queensland, 
settlement conferences125 have been in common use for many years,126 but no JDR 
system exists.  In NSW, the Supreme Court along with other courts such as the Land 
and Environment Court, have set up a successful registrar-based mediation system, 
                                                 
123 States and territories will be discussed in groups, divided according to the similarity of their practice. 
 
124 Laurence Boulle, “Judicial Policies on Mediation and ADR: Australian Trends” World Arb. & Med. 
Report 15:7 (2004) 194 at 196-197. 
 
125 Note that in Australia, the term “settlement conference” refers to process similar to a pre-trial 
conference used to facilitate the litigation process rather than mediate a dispute with parties.  
 
126 The Uniform Civil Procedure Rules 1999 (Qld), Chapter 9, Part 4 , Tania Sourdin, Alternative 
Dispute Resolution ( Sydney: Lawbook Co, 2002) at 84-85. 
 100
where mediation of cases is conducted by registrars.127 This is not exactly JDR as 
used in Singapore or Canada, but it is one step closer because it uses the court’s staff 
and resources to offer free mediation services.  
 
2. Victoria & Western Australia 
 
While Victoria has embraced court-annexed mediation services, it has not 
done so with JDR, except in the Victorian Civil and Administrative Tribunal, where 
some specialized tribunals offer mediation services that can be done by a member of 
the tribunal. 
 
 At the Supreme Court of Western Australia and the District Court, registrars 
have been conducting mediations to help parties settle their dispute.128 The success of 
the service offered by mediation trained registrar at the District Court was mentioned 
in the Law Reform Commission of West Australia report,129 where it acknowledges 
that 30% of all proceedings in the District Court were resolved with the effort of the 
registrar-mediators.  
 
                                                 
127 Supra note 126 at 84, see also online: Supreme Court of NSW 
<http://www.lawlink.nsw.gov.au/sc%5Csc.nsf/pages/mednevalguide#Availability>. 
 
128 Supreme Court Act 1938 (WA) s. 69, Supra note 126 at 86. 
 
129 Law Reform Commission of Western Australia, Review of the Criminal and Civil Justice System 
(Perth, October 1999); Supra note 126 at 87. 
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3. Federal Courts 
 
The Federal Courts have integrated ADR in their services. In the Federal 
Court, Family Court and Administrative Appeals Tribunal, court staff have been 
conducting mediation work.130 The Assisted Dispute Resolution Program put in place 
from 1997 may vary from state to state, but in general, provides for registrars to act as 
mediators. 131  Interestingly enough, even though the mediation is conducted by a 
registrar of the court, there is a fee attached to the mediation session. That fee may be 
waived upon request, and if the case does not settle, it will be deducted from the fee 
imposed for the hearing by a judge.132 The informal evaluation done of the Federal 
Court Assisted Dispute Resolution Program shows that 42% of litigants consider that 
their case would have settled even without the program, but 54% recognised that the 
program probably brought the settlement date forward.133  
 
Overall, Australian judges have recognized mediation as an effective 
alternative dispute resolution process, but this recognition has not necessarily 
translated into the import of mediation in the courtrooms. And when mediation is 
included in the services offered by the court, it is more often than not conducted by 
                                                 
130 Supra note 126 at 87. 
 
131 Online: Federal Court of Australia < 
http://www.fedcourt.gov.au/litigants/mediation/whodoes.html>  
 
132 Ibid.  
 
133 Supra note 126 at 88. 
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registrars. While a number of authors suggest that some judges do act as mediators,134 
there is no formal procedure providing for such process, nor governing it. That said, 
despite the little presence judicial mediation has in the courtrooms, the Australian 
Institute of Judicial Administration Incorporated (AIJA) did think it necessary to 
acknowledge that practice and offer guidance in how it should be done.135 The Guide 
to Judicial Conduct prepared for the Council of Chief Justices of Australia is also 
very interesting from the position it takes on judicial mediation:  
 
“The statutory obligation of confidentiality binding 
upon a mediator, and the withdrawal of the judge from 
the trial or an appeal, if the mediation fails, should 
enable a qualified judge to act as mediator without 
detriment to public expectations of the judiciary.”136
 
 
B. Interest for JDR 
 
Despite the sparse use of judicial mediation and the lack of procedural 
framework governing it, there seems to be a lot of interest for JDR in Australia. In the 
recent years, more has been written and discussed on this topic. 
                                                 
134 Ibid.; Supra note 118. 
 
135 Australian Institute of Judicial Administration Incorporated , Guide to Judicial Conduct (Victoria: 
2002) at art. 4.7. 
 
136 Ibid. at art. 4.7 para 2. 
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For instance, in December 2003, the South Australia chapter of AIJA hosted a 
seminar on JDR with a presentation delivered by Justice Hugh F. Landerkin, a 
Canadian Alberta Judge greatly involved in setting up a JDR course for judges at 
Royal Roads University.137 His presentation was followed by a commentary from 
three Australian judges, one of which is Justice Andrew Cannon who also wrote a 
paper on the topic. 138  More recently, the Commonwealth Director of Public 
Prosecutions invited Justice Louise Otis of the Quebec Court of Appeal to speak at a 
series of conferences across Australia to explain the JDR system available in Quebec, 
and promote the benefits of such a system for the administration of justice.139 Note 
that this last show of interest was particularly for the recent pilot projects conducted 
in Quebec with criminal cases. Whereas Canada and Singapore’s first interest in JDR 
was to handle civil cases, Australia’s interest now seems to be for criminal cases. The 
evolution of JDR in Australia may therefore be interesting to observe for the singular 
approach they are taking.  
 
And while JDR is not a widespread practice, a number of articles have been 
written in Australia to consider this pros and cons of this practice. For example, Sir 
Laurence Street, a former Chief Justice of New South Wales who is now a leading 
                                                 
137 Australian Institute of Judicial Administration Incorporated, online: 
<http://www.aija.org.au/SAJDRSeminar.htm>. 
 
138 Australian Institute of Judicial Administration Incorporated Annual Report for year ended 30 June 
2004 at 16.  
 
139 “Australia urged to choose mediation over juries” ABC News Online (21 March 2005) ABC 
<http://www/abc/net.au/news/newitems/200503/s1327719.htm>.  
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figure of the ADR movement140 has warned the legal profession against the dangers 
attached to JDR.141 Others such as Dr Andrew Cannon and Justice Micheal Moore 
have taken different positions, more positive towards JDR.142 Other ADR experts 
such as Laurence Boulle and Nadia Sourdin recently also highlight the emergence of 
JDR in Australia.143  
 
Overall, it would seem fair to predict that Australia will increasingly integrate 
JDR in its court systems, most likely for criminal cases first, and depending on this 






From this review of JDR in Canada, Singapore and Australia, it is now easier 
to understand what JDR refers to and what form it can take in various court systems. 
A few observations can be made at this point. 
 
                                                 
140 Philip Tucker, “Judges as Mediators: A Chapter III Prohibition” [2000] Austral. Disp. Res. J. 84 at 
93. 
 
141 Sir Laurence Street, “Mediation and the Judicial Institution” (1997) 21 Austl. L. J. 794. 
 
142 J. Andrew Cannon “What is the Proper Role of Judicial Officers in ADR?” LEADR online: 
<http://www.leadr.com.au/cannon.pdf>; J. Micheal Moore “Judges as Mediators: A Chapter III 
Prohibition or accommodation?” [2000] Aust. D.R.J. 188. 
 
143 Supra note 122; Supra note 124. 
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First, the objectives behind the integration of JDR in the courts vary from one 
jurisdiction to the next. What may seem to be similar systems are in practice 
somewhat different because of the objectives they are meant to fulfil. The reasons for 
implementing JDR programs do impact how JDR is used, for example whether the 
JDR is facilitative or evaluative. A system established to reduce delays and costs of 
the court system is more likely to be evaluative in nature, such as in Alberta or 
Singapore. On the other hand, a system initially established to empower parties in 
returning to them the ownership of conflict in the hope of lightening the emotional 
and psychological burden court procedures carry will use a more facilitative approach, 
such as in the Quebec Court of Appeal. This also impacts on the level of integration 
of the JDR system, whether it is a local initiative to get rid of backlog or whether it is 
an initiative coming from or supported by the Chief Justice and to be used extensively 
at one court level or at all court levels. 
  
A second observation is that with each JDR system, different set of rules and 
formalities are attached to the procedure. While some jurisdictions have enacted 
procedural rules to govern the JDR process, such as Quebec in its Code of Civil 
Procedure, others have little if no procedure rules for it, leaving this process to the 
full discretion of judges, such as in Australia particularly. This is interesting to note 
because of the possible criticism a lack of procedural framework may raise, such as 
partial or unfair process.144
 
                                                 
144 See Chapter 6 for a discussion of the risks attached to JDR. 
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Another observation, closely related to the second one, is the difference in the 
quality control of JDR and in the amount of training judges receive. In terms of 
control, no jurisdictions seems to have actual mechanisms in place to ensure a certain 
quality of service rendered and monitor what is being done during JDR sessions. 
While some courts receive informal comments from lawyers and parties no 
systematic control is exercised over this process as compared to the judicial system 
which provides for public hearings and public records. 
 
Furthermore, the requisite level of training necessary to conduct JDR is not 
specifically defined in most jurisdictions, or will be limited to some introductory 
course. Training programs are available to help judges perfect the necessary skills to 
conduct JDR, but only a minimum seems to be required.  
 
A final observation, but an important one to make, is that the terminology 
used to refer to JDR services varies from one jurisdiction to the next. For example, 
the Quebec Court of Appeal uses “conciliation conference”, Singapore Subordinate 
Courts refer to “settlement conference” while in Australia, the term used is 
“mediation session”. This tends to create confusion when reading on the subject or 
opens the door to incorrect assumptions, for example that a settlement conference in 
Australia is equivalent to a mediation session when really it refers strictly to a pre-
trial conference. For the purpose of this discussion, the terms “JDR” and “judicial 
mediation” will be used, but know that this terminology is not consistently used or 
accepted.  
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Having now the benefit of understanding better what JDR is, and the forms it 
takes in various court systems, we can engage in a closer analysis of this process in 
terms of judicial role. The next chapter will therefore discuss the evolution of the 
judicial role and analyze the compatibility of JDR with the traditional role of judges 




CHAPTER 5:  THE EVOLVING JUDICIAL ROLE 
 
 
It would be hard to deny the evolution of the judicial role. From the more 
traditional role discussed in Chapter 2 to the increasingly widespread practice of JDR 
described in Chapter 4, the role of the judge has moved from passive arbitrator to 
active manager and mediator. Judges today have at their disposal many processes to 
help parties manage cases and assist them in solving disputes. While the practice of 
JDR can vary greatly, any form of JDR implies to different degrees an evolution of 
the role of the common law judge, which may create tensions with the traditional 
judicial role as well as that of the court system as a whole.  
 
This chapter will address two main issues: 1) whether JDR is compatible with 
the traditional role of judges, and 2) whether the JDR process is a desirable addition 
to the traditional court system. A review of the constitutionality and objectives of 
JDR will demonstrate that it is in fact a compatible process with the traditional role of 
the common law judge. Relevant policy considerations will also show that, overall, 




I. Is JDR compatible with the traditional role of judges and courts? 
 
The central question to ask in light of JDR’s increasing popularity is whether 
this new process is compatible with the traditional role of judges and through them, of 
the courts. If it is not, it risks diluting our court system and its authority in society. 
However, if it is compatible, it will be easier to accept its positive contribution to the 
legal system and perhaps be used more widely. To answer this question, consideration 
should be given to the constitutionality of JDR as well as to JDR’s objectives. 
 
 
A. Do judges have jurisdiction to conduct JDR? 
 
In most jurisdictions, the judicial power receives its authority from the 
Constitution of the country and sometimes specific statutes. This is certainly the case 
in the three jurisdictions considered in this thesis.1  Judges’ authority to act is 
therefore delimited to a certain framework and it is fair to question whether that 
authority includes the right to act as judicial mediator. Although a number of JDR 
services already exist across the globe, none of which have been contested on 
jurisdictional grounds, it is worth considering whether judges do have the necessary 
authority to practice JDR because it could be a way for parties to challenge the JDR 
process or to attack the conduct and acts of a judge during such a session. And while 
JDR services have not officially been contested on that basis, some authors have 
                                                 
1 Canada: Constitution Act, 1867 (U.K.), 30 & 31 Vict., c.3 reprinted in R.S.C. 1895, App. II, No.5, s. 
Part VII; Singapore: Constitution of the Republic of Singapore (1999 Rev. Ed.) Part VIII; Australia: 
Commonwealth of Australia Constitution Act, 1900 (U.K.), 63 & 64 Vict., c. 12 Chapter III.  
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already pondered over this issue in Canada and in Australia.2 Their positions are 
discussed below.  
 
1. Sources of judicial power 
 
The concept of judicial power can be separated in two types, namely original 
and inherent. The original judicial power comes from statutes, while the inherent 
power, as the term suggests is implied. In Canada, Singapore and Australia, the 
original power of the courts is included in their respective Constitution.3 Other 
statutes also provide further specifications on the parameters of that power.4
 
The inherent power is a non-statutory power. In all three jurisdictions 
considered here, that power has its origin in the inherent power conferred to the 
English courts which was in turn brought over to the Canadian, Singaporean and 
Australian court in the colonial days.5 This power confers to the court the right to 
control its process and regulate its practice.6 It is this power that allows courts to 
modify civil procedures, to require parties to attend pre-trial conferences or submit 
                                                 
2 Hugh F. Landerkin & Andrew Pirie, Micheal Moore, Philip Tucker. 
 
3 Supra note 1. 
 
4 E.g. Subordinate Courts Act (Cap. 321, 1999 Rev. Ed. Sing.). 
 
5 Peter Hogg, Constitutional Law of Canada, 2n ed. (Toronto: Carswell, 1985) [Hogg] at 21-23, 
Chapter 7; Jeffrey Pinsler, Civil Justice in Singapore (Singapore: Butterworths Asia, 2000) [Pinsler] at 
45-52; Peter Hanks, Constitutional Law in Australia, 2n ed. (Adelaide: Butterworths, 1996) at Chapter 
1. 
 
6 I.H. Jacob, “The Inherent Jurisdiction of the Court” (1970) 23 Current Legal Problems 23 at 25, 27; 
Hugh F. Landerkin & Andrew J. Pirie “Judges as Mediators: What’s the Problem with Judicial 
Resolution in Canada” (2003) 82 Can. Bar Rev. 249 [Landerkin & Pirie] at 291. 
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their file to case management. Since the end of the colonial time in all three countries, 
the inherent power of the judiciary has been reconsider and in some case clearly 
reconfirmed. While in Canada, this jurisdiction has now been extended to all courts,7 
the situation is not so definitive in Australia and Singapore although it seems 
generally accepted that the inherent judicial power of the courts can be assumed.8  
 
2. JDR jurisdiction 
 
The constitutional legitimacy of the JDR process as a whole is unlikely to be 
successfully challenged. 
 
In Canada, Landerkin and Pirie take the position that JDR is constitutional.9 
According to the authors, the inherent powers of the courts of general jurisdiction 
certainly justify the courts implementing JDR programmes because these 
programmes are perceived as another tool to administer justice better.10 JDR would 
therefore fall under the type of reforms the courts can undertake constitutionally.   
 
                                                 
7 MacMillan Bloedel v. Simpson, [1995] 4 S.C.R. 725 at 754, cited in Landerkin & Pirie, ibid. at 291; 
Hogg, supra note 5 at 21-23; Ref re Remuneration of Judges of the Prov. Court of P.E.I.; Ref re 
Independence and Impartiality of Judges of the Prov. Court of P.E.I.,  [1997] 3 S.C.R. 3.
 
8 Australia: Huddart Parker & Co. Pty Ltd v. Moorehead (1909) 8 C.LR. 330; J. Micheal Moore, 
“Judges as Mediators: A Chapter III Prohibition or Accommodation?” [2000] Aust. D.R.J. 188 
[Micheal Moore]; Singapore: Pinsler, supra note 5 at 45-52. 
 
9 Landerkin & Pirie, supra note 6. 
 
10 Ibid. at. 290-291. 
 112
In Australia, similar questions have been raised considering the 
constitutionality of judicial mediation and arguments on both sides have been voiced. 
Philip Tucker first raised some concerns with the JDR practice in an article published 
in 200011. There, he argues that Chapter III of the Australian Constitution12, which 
governs the judicature, prevents judges from acting as mediators because mediation is 
incompatible with the judicial role stated in the Constitution. More specifically, he 
finds that mediation does not observe the fundamental elements of the judicial 
process which include “operation in an open environment subject to public scrutiny” 
and is therefore a non-judicial function that falls outside the realm of permissible 
functions a judge can perform.13
 
Justice Micheal Moore14 takes a different view of this issue. In an article he 
wrote to rebut Tucker’s arguments, he first finds that “[a]t the heart of the judicial 
function is the resolution of disputes or controversies.”,15 and concludes that Chapter 
III of the Constitution applies solely to judicial function and not judicial process 
attached to the performance of other functions.16 He also specifies that the protection 
of Chapter III is against inappropriate legislative or executive control to protect the 
                                                 
11 Philip Tucker, “Judges as Mediators: A Chapter III Prohibition?” [2000] Aust. D.R.J. 84. 
  
12 Commonwealth of Australia Constitution Act, 1900 (U.K.), 63 & 64 Vict., c. 12. 
 
13 Supra note 11 at 88. 
 
14  Justice Moore sits on the Federal Court of Australia. 
 
15 Micheal Moore, supra note 8 at 190. 
 
16 Ibid. at 193. 
 113
integrity of the judicial function and that Chapter III should not in fact be seen as 
preventing a judge to act as mediator.17  
 
Tania Sourdin summarises best the stand in Australia on that issue when she 
points out that although this question is not settled in Australia, and strong views have 
been voiced on both sides, this has not stopped the practice of JDR from growing and 
judges have continued to act as mediators.18 So far, the constitutionality of judges 
acting as mediators has not been formally challenged, but in light of Justice Moore’s 
arguments and the inherent judicial power of the courts, it is unlikely that such 
challenge would be successful. 
 
In Singapore, where JDR has been more systematically integrated and used in 
the Subordinate Courts, the constitutionality of judges acting as mediators has not 
been raised either. But even if it were, JDR in Singapore, for similar reasons as in 
Canada and Australia, would likely be found constitutional for falling under the realm 
of administrative procedures the court can elect to use in order to ensure the proper 
administration of justice. 
 
The discussion above highlights that it is the prerogative of courts to 
administer justice and to put in place processes to assist them in this function. While 
there remains a possibility that JDR programmes as a whole be challenged on 
                                                 
17 Ibid. at 191. 
 
18 Tania Sourdin, “Facilitative Judging” in Tania Sourdin, ed., Law in Context: Alternative Dispute 
Resolution and the Courts 22:1 (Leichhardt, NSW: The Federation Press, 2004) 64 at 87.   
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constitutional ground, it would seem unlikely that such procedure would be 
successful. 
 
A different constitutional question could be raised however to challenge the 
specific features of a JDR programme if they seem to infringe the rule of law. This 
type of challenges seems more possible, and the specific features of JDR which may 
raise such challenges are discussed in Chapter 6.19  
 
 
B. JDR & judges: Compatible or threatening? 
 
It is not sufficient to decide whether JDR is constitutional. Consideration must 
be given to the specific practice of JDR in order to decide whether it encompasses the 
same values and objectives as those of the court system, or whether JDR risks being 
detrimental to the traditional court system in the long run.20  
 
1. Conciliation objective 
 
As discussed in Chapter 2, the role of judge is not limited to trial judging. 
Among other functions, the judge is responsible for the administration of justice. 
Judges today are more involved in the management of cases and underlying that 
                                                 
19 Landerkin & Pirie, supra note 6 at 292. 
 
20 See Chapter 2 for an extensive review of the traditional role of judge. 
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involvement is an objective of conciliation. JDR is compatible with the courts 
because both share that same objective. 
 
If you limit the role of the judge and the courts to “explicate and give force to 
the values embodied in authoritative texts such as the Constitution and statutes; to 
interpret those values and to bring reality into accord with them” as Owen Fiss 
advocates,21 it will be difficult to reconcile the use of JDR and to accept that 
facilitating settlement is part of the traditional role of the court. But Fiss’ view of the 
courts and of judges no longer reflects their current role or perhaps is too narrow a 
view of what courts do in society. In fact, others such as Lempert,22 provide a broader 
description of the role of the courts, including not only the adjudication function, but 
also devices for parties to learn about each other’s case, encourage and facilitate 
settlement of the dispute or parts of it, etc. In Lempert’s description of the role of 
courts, the courts are more dispute resolution oriented than purely adjudicative. A 
similar point of view is shared by Andrew Pirie who wrote: 
 
“Casting judges as the ultimate deciders of questions of 
fact or law also did not necessarily imply that no 
judicial role flexibility was possible due to the 
constraints imposed by the adversary system’s reliance 
                                                 
21 Owen Fiss, “Against Settlement” (1984) 93 Yale L.J. 1072 at 1085. 
 
22 Richard O. Lempert, “More Tales of Two Courts: Exploring Changes in the Dispute Settlement 
Function at Trial Courts” (1978) 13 Law & Society Review at 99-100. 
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on party autonomy and partisan representation and be 
commonly held views on how courts must function.”23
 
Not all judges are the same, and some have always been more willing to 
compensate for the adjudication process’ failures, or be flexible in order to provide 
better justice to parties.24 It is not new for judges to intervene in cases either before or 
during a trial, to give parties reality checks on their respective legal positions or 
encourage them towards a more reasonable position or claim. Pre-trial conferences 
and case management often only formalised a practice that some judges had been 
using for years.  
 
From that point of view, the objectives of the courts and, by association, of 
judges do not differ much from those of JDR. In fact, the flexibility of mediation 
highlighted in Chapter 3 makes it possible to adopt a JDR process that meets the 
courts’ objectives.25   Therefore, JDR’s conciliation objective is not only compatible 
with the court’s role, it is an extension of the court’s own conciliation objective, a 
way to fulfil it.  
 
                                                 
23 Andrew Pirie, Alternative Dispute Resolution: Skills, Science and the Law (Toronto: Irwin Law, 




25 Landerkin & Pirie, supra note 6 at 261.   
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2. Judicial Administration 
 
The courts and through them the judges also aim for efficient institutional 
management. Many JDR initiatives were born out of a concern for court efficiency. 
The growing concerns in the last 30 years over costs and delays involved in litigation 
have become key focus of many new court programmes, including JDR. Efficiency 
was certainly a key objective in the implementation of the Alberta JDR programme, 
as well as the initial objective of the Singapore court mediation programme.26  
 
The main function of courts is to render justice. And while courts rarely 
announce the need to be efficient as one of their objectives, they recognise that they 
have to be efficient in order to fulfil their main function. It has often been said that 
justice delayed is justice denied. Courts need to ensure that their service is accessible 
to litigants cost wise, but also ensure that the solution it offers is timely. Waiting 
years for a case to be heard and decided represents in many cases a denial of justice. 
As such, it is clear that efficiency is, to varying degrees, one of the objectives of the 
courts.  
 
Although efficiency may not hold the same importance in all jurisdictions, it 
remains an objective that JDR programmes are often meant to address. Time and 
                                                 
26 Justice John A. Agrios & Janice A. Agrios, A Handbook on Judicial Dispute Resolution for 
Canadian Lawyers, 3ed. (2004) online: Canadian Bar Association Alberta 
<http://www.cba.org/alberta/PDF/JDR%20Handbook.pdf>; CJYong Pung How, “Introduction of the 
Subordinate Courts’ Fourth Workplan 1995/1996 (25 February 1995)” in Speeches and Judgments of 
Chief Justice Yong Pung How, ed. by Hoo Sheau Peng, Lee Shen Dee, Phang Hsiao Chung & See Kee 
Oon  (Singapore: FTLaw & Tax Asia Pacific, 1996)137. 
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costs can be lowered for the parties and the courts. If a JDR session takes place early 
in the litigation process, and assuming a settlement or even partial settlement is 
reached, parties would have had to spend less on lawyer’s fees, and would have spent 
less time themselves on the dispute. As for judges, their preparation time may be 
similar for a trial and for a JDR session, but the process itself is usually more time 
efficient. The sessions tend to be shorter than a trial would be,27 and there is no need 
for judges to spend time writing a judgment. The delay between the request for JDR 
and the actual session also tends to be much shorter than waiting for a trial date, so 
parties have a real opportunity to settle the dispute in a timely manner. The resources 
saved with JDR can then be redistributed for cases that require the attention of the 
court.  
 
Therefore, JDR supports the courts in their administration of the judicial 
process and meet their efficiency objective, and not the other way around. JDR does 
not conflict with the courts. It is a complementing process used to achieve the courts’ 
objectives. 
 
                                                 
27 Interview with Me Lysanne Legault, Court Clerk at Quebec Court of Appeal, by Alexandra Otis on 
30 June 2004 [Interview Lysanne Legault]; Interview with Liew Thiam Leng, former judge and 
director of the primary dispute resolution center at the subordinate court and currently Senior State 
Counsel (Criminal Division) in the Attorney-General Chamber, by Alexandra Otis on 8 October 2004. 
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3. Common ethical obligations 
 
A judge, whether he acts as adjudicator or judicial mediator, is bound by the 
same ethical obligations.28 The two roles seemingly so opposite, both require a high 
standard of ethics and in fact rely on the high standards judges comply with. In any of 
the two roles played by judges, failure to act in accordance with this high standard 
may affect negatively the outcome, the courts and the individual judge. 
 
Both judicial mediators and judges have to ensure they are independent, 
impartial and neutral. While there may be different ways and degrees to ensure this, 
both mediators and judges will be very careful not to act otherwise, or even give 
parties the perception that they are not impartial, independent or neutral. This is 
crucial for parties to trust the process and the neutral party in charge of that process. 
For parties to open up to the judicial mediator and consider moving from their 
bargaining position, they must trust him. For parties to accept and respect the decision 
of the court, they must believe that the judge is acting without any bias.  The function 
and actions of each may differ greatly, but they nevertheless require the same high 
ethical standard. And perhaps because of his position, a judge may need to offer a 
greater guarantee of a high ethical standard than may a private mediator. It is the very 
co-existence of the two roles that gives credibility to judges acting as mediators.  
 
The ethical rules a judge is bound by in performing his function are similar to 
those governing the work of a mediator. As Moore points out, “the attributes and 
                                                 
28 See Chapter 2 III. & Chapter 3 IV. 
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professional experience ordinarily demanded of a judge and the judicial characteristic 
of impartiality (both perceived and real) are attributes and experience often required 
of a mediator.”29 It is the judge’s impartiality, neutrality and compliance with the rule 
of confidentiality that make him a valuable judicial mediator. The judge brings to the 
mediation session the same safeguards that he provides in court, and gains through 
that the confidence of parties.   
 
In many respects, it is exactly the functions of a judge that make him a 
qualified mediator, and in some cases, may allow him to reach better results for 
parties than a private mediator would have. The authoritative figure of a judge and the 
ethical safeguards he embodies can certainly give him or her an advantage for parties 
to take the process seriously and comply with the rules of the mediation session. 
Parties may also feel more at ease with the settlement reached, knowing that a judge 
oversaw the process of negotiation that went on to reach the agreement.  
 
Therefore, a judge acting as mediator is not required to breach any judicial 
ethical rules or act so as to put his judicial position in jeopardy. He is in fact expected 
to comply with the same ethical obligations. 
 
 
                                                 
29 Micheal Moore, supra note 8 at 194. 
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II. Is JDR a desirable addition to the traditional court system? 
 
Many have raised valid concerns with regards to judges acting as mediators,30 
and before courts embrace JDR fully, it would be wise to address these concerns to 
ensure that JDR is in fact beneficial to the court system. Allowing judges to act as 
mediators may not only affect the role of the judge, but also impact traditional legal 
institutions and systems. With a better grasp of the impact JDR may have, courts will 
be able to choose and adapt their JDR programmes better. 
 
 
A. Power shift & ownership of conflict 
 
One of the impacts JDR may have on the legal system is to shift power back 
to the parties. When a party files a claim in court, the power he has in resolving the 
dispute is transferred to the courts where a specific process will govern the dispute 
and a judge will have the final authority over the outcome. Power is also transferred 
to the lawyers who will take over the dispute and fit it into legal claims.31 This 
process removes the parties from the disputes and allows parties to detach themselves 
                                                 
30 Some of these questions include: “Will JDR be mostly about achieving economic efficiencies, 
essentially ignoring qualitative justice goals? Is JDR, like ADR, second class justice for those who 
cannot afford or otherwise access the full attributes of the formal justice system? Will JDR perpetuate 
systemic inequalities by encouraging a further privatisation of justice and a de-emphasis on legal 
rights? Will judges and the judicial function be compromised as a law of JDR develops around 
confidentiality, negligence, judicial immunity, fiduciary duties and the like?” Hon. Hugh F. Landerkin 
and Andrew Pirie, “What’s the Issue? Judicial Dispute Resolution in Canada” in Tania Sourdin, ed., 
Law in Context (Leichhardt: The Federation Press, 2004) 25 at 58. 
 
31 Carrie Menkell-Meadow, “Whose Dispute is it Anyway?” (1995)  82 Georgetown L. J. 2663 at 
2688.  
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from the responsibility of the dispute and its outcome. It is partly this disengagement 
that contributes to parties’ growing feeling of helplessness in conflicts.32   
 
In some respects, many JDR practices appear to be partly motivated by the 
prospect of returning ownership of conflict to the parties, and empowering them in 
the resolution of their own conflicts.33 When a judge acts as mediator and works with 
parties to facilitate communication between the parties, the judge mediator is in fact 
renouncing his decision making power, his ownership of the process as a judge and 
returning this power to the parties themselves. They become empowered again to 
resolve the dispute, to find their own solution and craft their own agreement. Parties 
regain power over the process used to resolve the conflict and are no longer bound by 
the strict procedural rules of the court. More importantly, they are engaged in the 
process and no longer bystanders. They have the opportunity of telling their own 
stories, in their own words, not only to the judge mediator, but also to the other party 
and their representatives.34
 
It is this transfer of conflict ownership that sparks debates. Many consider that 
courts should not be giving away this power over the dispute.35 An argument would 
be that it is precisely because parties wanted the courts to govern their dispute that 
                                                 
32 The Honourable Justice Louise Otis CA, “Judicial Conciliation at the Quebec Court of Appeal” 
(2000) 11:3 World Arb. & Mediation Rep. 80 at 81. 
 
33 The Honourable Louise Otis, “Transforming our Relationship to the Law through Judicial 
Mediation” (Paper presented to the 8th Conference Albert-Mayrand, University of Montreal, 11 
November 2004) (Montreal: Les Editions Themis, 2005) at 14. 
 
34 Supra note 31. 
 
35 E.g. supra note 21. 
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they turned to the court in the first place. This however is not always true. Many 
people go to court because they do not know of other processes, or because the 
lawyer who represents them approaches disputes primarily from a litigation point of 
view. Litigation can also be a trigger for people to engage in more reasonable 
settlement discussions. In any event, it is doubtful that parties turn to the courts so 
they can be completely excluded from the decision process. It may be so in some 
cases, but not in most.36  
 
It is recognised that there are different stages in a conflict, and parties may be 
more receptive to settlement depending on what stage of conflict they are in.37 
Conflict saturation is a key motivation for parties to consider settlement. Parties may 
therefore be willing to consider settlement at a later stage of the conflict, long after a 
case has been filed in court. Why not, then, take into consideration this reality and 
ensure that throughout the litigation process, there are available options for parties to 
engage in settlement discussions? While parties may always engage in settlement 
talks outside of the court system, the advantage of JDR is that it offers information 
and assistance for parties to do so. JDR in fact offers parties a safe environment to 
engage in settlement discussions. For many participants, the presence of the judge, 
even in his capacity as a mediator, offers some guarantees that the process is fair and 
can be trusted. By making another option available to litigants, JDR also acts as a 
                                                 
36 In support of that is the high number of cases that settled before trial and where parties have decided 
for themselves how to end the dispute. 
 
37 See Christopher W. Moore, The Mediation Process: Practical Strategies for Resolving Conflict, 3rd 
ed. (San Francisco: Jossey-Bass, 2003) at 16-17; Bernard Mayer, The Dynamics of Conflict Resolution 
(San Francisco: Jossey-Bass, 2000) at 162-163. 
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reminder to parties that they have the opportunity and power to settle their dispute at 
any time. 
 
So then, why not make this process available to litigants? It is after all their 
dispute and if the courts can assist them in finding common grounds, then they should 
do so. As was pointed out previously,38 a judge is not solely an adjudicator. In many 
cases he is a facilitator of justice,39 and JDR is one of the tools available to him to 
fulfil this role. A judge does not need to have complete power over a dispute to 
facilitate justice.  
 
Furthermore, by transferring responsibilities of the dispute back to parties, and 
providing them with a process they can use to resolve their conflict, the courts can 
better equip litigants to handle future disputes by exposing them to different process 
and tools. Integrating settlement options throughout the litigation process contributes 
to educate parties about other options available and make those other processes more 
readily accessible. Perhaps the very fact that a judge can conduct a mediation session 
will give parties confidence into an otherwise new process to them. More importantly, 
initiatives like JDR, when used appropriately, may actually make justice more 
available to people not only in terms of process, but also in terms of solutions because 
of the wider spectrum of outcomes which can be achieved.40 Making people more 
involved in the settlement of their own dispute can only have beneficial effects in 
                                                 
38 See Chapter 2. 
 
39 Supra note 31 at 2691. 
 
40 Ibid. at 2690. 
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society. Providing skills and process that encourage people to find their own solution 
to their problem, take responsibility for the conflicts they are faced with and own up 
to them will make for better citizens, who are accountable for their action and able to 
deal with conflicts themselves.  
 
JDR allows parties to do so with a process they can more easily understand. 
Instead of spending most of the time understanding the complexities involved in the 
litigation process, the non-legally trained litigant will devote his energy to finding 
solutions to the conflict. When parties represent themselves in court, without any 
assistance from legal counsel, making the process simpler and accessible will surely 
help empower parties and offer them a real chance at solving their conflict as opposed 
to drowning them in it. 
 
Overall, the empowerment of parties through JDR may take away some of the 
court’s power over disputes, but this does not translate into negative effects on the 
courts, but rather into positive ones for parties. 
 
 
B. Public satisfaction 
 
Underlying JDR programmes and the many discourses on the need to make 
the court system a more efficient and effective process, is the idea of public 
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satisfaction. The courts are now concerned with litigants’ satisfaction with the 
litigation process.  
 
Perhaps since the Pound Conference41 more and more attention has been 
given to the efficiency of the process, reducing delays and lowering costs so that 
more people would have real access to the justice system. The concern with the 
process was initially focused on the accessibility of justice, which in time also meant 
a concern for the parties’ satisfaction with the process. Professor Stephen Parker finds 
that the “consumer-orientation” of the courts has been growing in Australia since the 
1990s.42 His research on this new orientation shows the changing relationship 
between the courts and the public, and how the court services its “customer”.  While 
Parker acknowledges the public institution that is the court with its adjudication 
function, his research focuses more attention on the other functions of the court, those 
of organisation and management. This is particularly relevant in light of the fact that 
many cases filed in court will never be heard at trial. Often cases will be abandoned 
or settled along the way.43 As such, functions other than the adjudication function are 
mostly what any litigant will experience.  
 
                                                 
41 See reference to Pound Conference at Chapter 1 at 6. 
 
42 Stephen Parker, Courts and the Public (Carlton South: Australian Institute of Judicial 
Administration Incorporated, 1998) at 1.  
 
43 See e.g. In Canada, 95% -97% of cases do not proceed to trial Canadian Bar Association, Systems of 
Civil Justice Task Force Report (August 1996) at 23 (Canadian Bar Association website: 
http://www.cba.org/CBA/pubs/main/orderdown.aspx) [CBA Report]; Yong Pung How, CJ., “Speech 
Delivered at the Opening of the Legal Year 1994” in Speeches and Judgments of Chief Justice Yong 
Pung How, ed. by Hoo Sheau Peng, Lee Shen Dee, Phang Hsiao Chung & See Kee Oon (Singapore: 
FT Law & Tax Asia Pacific, 1996) 99 at 102. 
 127
But why should the courts be at all concerned with the “consumers they 
serve”? It would seem fair to say that courts’ role is to ensure that justice is rendered, 
irrespectively of whether the public is satisfied with the process or not. That being 
said, without the people’s confidence in the courts, there are no courts, and so for that 
simple reason, considering peoples’ satisfaction with the court process is necessary. 
The courts’ authority relies solely and completely on the public’s confidence in the 
institution and its acceptance of its authority. The more people are disgruntled about 
the litigation process and the courts’ inefficiency, the less authority the courts have. 
The risk is that their authority diminishes to a point where people will no longer 
respect it, and the courts will become obsolete. In countries built on the rule of law, 
this is a great danger. Similar conclusions were reached by the Canadian Bar 
Association when they recognised that: 
 
“The absence of a user-oriented or client-focused 
perspective is a leading cause of erosion of public 
confidence in legal institutions. It also contributes to 
delays, costs and lack of understanding”.44
 
In fact, the Canadian Bar Association recognised the necessity to reform the 
courts so they would meet the needs of the population better and suggested an array 
of options to be implemented by the court45 similar to what Parker discusses in his 
                                                 
44 CBA Report, ibid. at 17, mentioned in Professor Stephen Parker, Courts and the Public (Carlton 
South: Australian Institute of Judicial Administration Incorporated, 1998) at 28. 
 
45 CBA Report, ibid.  
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book. From his research, Parker finds that the public’s confidence can be gained in 
many ways, including compliance with judicial ethics such as impartiality, 
independence, as well as through the competence in law of the people sitting on the 
bench. But it can also include a greater commitment to public service.46  
 
To discuss public satisfaction with the courts and how JDR fits into this 
orientation, it is helpful to understand the nature of the public’s dissatisfaction. For 
the purpose of this discussion, Parker’s categories of criticisms offer a useful 
framework to consider if JDR provides some answer to the issue of public 
satisfaction. Parker offers three categories of criticisms: criticisms of the justice 
system, criticisms of law and its implementation, and criticisms arising from contact 
with or observation of the courts. The first category encompasses those critics heard 
many times before, namely that the justice system is too costly, slow and complex. 
The second category is concerned with the negative outcome of litigation such as too 
lenient sentences, wrong or unjust results. Finally, the third category includes 
criticisms that the court system is not user-friendly, is hard to navigate and does not 
consider the specificities of different litigants and disputes.47  
 
These complaints transcend all jurisdictions and have been a concern of courts 
for some time now. Reforms in court procedure rules are examples of attempts to 
address some of these concerns and make the courts more efficient.  While there will 
always be critics of the application of the law, the first and third categories relate to 
                                                 
46 Supra note 42 at 17. 
 
47 Ibid. at 20. 
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problems that are perhaps more easier to remedy. JDR offers a good example of how 
courts can address these two categories of criticisms. 
  
Whether the courts have done so consciously or not, in wanting to address the 
concerns of the public and offer some remedies, the courts have in fact become 
consumer-oriented. In their quest for public satisfaction, the courts have started 
considering the needs of the public. The JDR system in the Quebec Court of Appeal 
is an example of this, as well as perhaps the Singapore Court Mediation system in 
how these programmes identified a need for more flexible process, one that allows 
parties to tell their story and remove the pressure and stress created by litigation. In 
exchange, the satisfaction of the public translates into confidence of the public into 
the court system. 
 
And while JDR may assist the court in becoming more consumer-oriented, it 
is only a tool available, not the reason for the changing approach of the court. And 
provided that the consumer-oriented courts have for ultimate purpose to reinstitute 
public confidence in the court system and not solely to make people happy about their 
experience with the courts, this orientation can only be desirable. In doing so, the 
focus must therefore be put on process satisfaction, not outcome satisfaction, a 
distinction parties can make.48  
 
                                                 
48 Ibid. at 27. Conclusions reached by a survey demonstrate that parties can in fact distinguish between 
process and outcome. 
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By offering a more flexible and speedy process, where the judge is a more 
approachable figure and where parties are encouraged to participate actively, the 
courts have equipped themselves with a process that is likely to help them improve 
their image in the eyes of the public and increase the satisfaction level of the parties 
coming through the courthouse. JDR programmes can contribute to show people that 
the courts are in fact there to assist them to resolve their disputes rather than making it 
more difficult to do so. This links back to the idea of showing greater commitment to 
public service discussed by Parker and mentioned previously.49
 
In helping the courts to earn public’s respect in them and confidence in the 
system, JDR is compatible with the court system, not a threat to it. 
 
 
C. Privatisation of justice  
 
When ADR’s popularity started growing, one of the concerns raised was that 
it was allowing for the privatisation of justice. The concern was that people would 
turn to private mediators to settle disputes away from the public realm of the court, 
away from the scrutiny of the law. While JDR is a programme offered by the court, 
conducted by appointed judges, the same concern exists because it provides for 
private settlements, outside the courtroom. Is JDR allowing for the privatisation of 
justice?  
 
                                                 
49 Ibid. at 17. 
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Settlements are not new. Parties have always had the option to settle disputes 
themselves, and more often than not, cases will be settled before they ever reach the 
courts.  The concern however is that people are turning more and more to private 
process to settle their dispute, and turning away from the courts. Because settlements 
are private and negotiated, it is seen to take away from the public legal system already 
in place to ensure that people’s rights are respected and applied consistently in 
society. This point of view has been well articulated by Owen Fiss. In an article he 
wrote on the subject,50 he argued strongly against the push towards settlements, 
warning the legal community of the adverse effects of ADR and settlements.  And 
while at the time he did not consider JDR per se, his observations regarding ADR, 
and perhaps particularly his concern about judges pushing for settlement in pre-trial 
conferences, make his observations and position relevant to a discussion of JDR. Fiss’ 
main fear is that settlement will trivialise judgments and the adjudication process. 
That by pushing for settlements, the true role of the courts will be reduced to ensuring 
peace rather than justice.51 He takes the view that settlement means compromise and 
avoidance of the law, and sees grave potential consequences to a system that prefers 
settlement over adjudication.  
 
David Luban52 raised similar concerns towards a push for settlements and the 
involvement of the courts in the promotion of settlements. Grounded in Fiss’ 
arguments, he takes the view that settlements lead to the erosion of the public realm. 
                                                 
50Supra note 21. 
 
51 Ibid. at 1085. 
 
52 David Luban, “Settlements and the Erosion of the Public Realm” (1995) 83 Geo. L.J. 2619. 
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Luban finds that law is created through adjudication and not through dispute 
resolution. When private settlements take place away from the public eye, it reduces 
the production of rules and precedents and consequently contributes to the erosion of 
the public realm.53 He goes further to say that public values are elaborated by the 
process of adjudication, and that doing without such process will deprive society of 
those values.54
 
While it is true that there must be a balance between peace and justice and that 
the courts are certainly the better forum to create law, precedents and to a certain 
degree promote societal values overall ensuring justice, adjudication should not be 
idealised too much so its flaws and failings are ignored. The courts’ role should be 
kept in perspective and considered with practical sense. As Carrie-Menkell Meadow 
points out, it is perhaps suffering from "litigation romanticism" to take such strong 
views against settlement. In answer to Luban and Fiss, she explains:  
 
“Those who criticise settlement suffer from what I have 
called, in other contexts, “litigation romanticism,” with 
empirically unverified assumptions about what courts 
can or will do. More important, those who privilege 
adjudication focus almost exclusively on structural and 
                                                 
53 Ibid. at 2622-2623. 
 
54 Ibid. at 2626-2627. 
 133
institutional values and often give short shrift to those 
who are actually involved in the litigation.” 55
 
Nowadays, a large percentage of the cases filed in court are not heard by a 
judge because they settle first.56 Still, despite this large number of cases “lost” to 
private settlements, the sample of cases that do receive judgment and add to the body 
of precedents is more than sufficient to ensure proper development of the law. Among 
the cases reaching the courts, many have no "law making" value, and are cases of 
simple application of the existing law. Only a few cases a year actually contribute to 
the advancement of the law, and it is likely that these cases would still be heard in 
court with or without settlement process available.57
 
Luban also seems to disapprove of settlement because of its secret nature and 
the opportunity it offers to parties to settle outside of the established law. Perhaps 
JDR programmes offer some element of solution to this concern. With a judge acting 
as mediator, there is surely an opportunity for greater control over what is agreed 
upon. The judge can always help educate the parties about the law, and could 
certainly refuse to let parties agree to a settlement that is completely outside of the 
boundaries of the law. While there should perhaps be some reserve on the part of the 
judge to intervene too quickly on that front, JDR certainly seem to offer more 
assurance that the law is respected and applied than private mediation would.  
                                                 
55 Supra note 31 at 2669. 
 
56 CBA Report, supra note 43 at 23. 
 
57 Interview Lysanne Legault, supra note 27. 
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The very fact that judicial mediators still spend the greater part of their time 
sitting on the bench would also ensure some evenness in the results achieved in courts 
and in mediation sessions. With fresh knowledge of the law, and a good appreciation 
of what the contentious issues are in various fields of law, the judicial mediator may 
help ensure settlements do not stray far from the remedies offered by the courts. And 
while mediation still offers parties a chance to craft a solution that meets their 
respective interests, the settlements are likely to be consistent with the remedies 
offered by the law. For example, the damage recoverable would not change 
depending on the process used. However, a letter of apology could be part of the 
settlement reached in mediation, where that option would not have been available in a 
judgment.  
 
At the very least, with JDR there is a basic insurance that the process of 
negotiation is fair to all and that the settlement reached does not go against the basic 
rights of all parties. This is especially relevant in light of the increasing number of 
litigants who go to court without legal representation58 and therefore without clear 
knowledge of their rights or the law in general. For these parties, costs and time are 
often real considerations which would motivate them to settle. If the courts are trying 
to ensure access to justice to all, and provide a public service to society, it would 
seem useful and relevant to offer JDR services, which may allow parties to settle their 
dispute, saving time and money in doing so, but also to feel comforted by the fact that 
a judge oversaw the settlement discussions and the agreement reached.  
 
                                                 
58 Ibid. 
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Because a judge acts as mediator, and does so in the courthouse, JDR cannot 
be categorically qualified in the same category as ADR and therefore accused of 
privatising justice. While the settlements reached are confidential, and so are the 
negotiations taking place in a mediation session, the judicial mediator creates a bridge 
between public and private justice, and is in a position to ensure the harmonious 
coexistence of both. JDR does not promote doing without the court system, but rather 
offers a solution to complement it. 
 
 
D. Impact on the practice of law 
 
In deciding whether the adoption of JDR programmes by the court is a 
positive addition to legal system, consideration should be given to the changes it 
requires of the legal profession and perhaps also the negative impact on it in the long 
term.  
 
In the first place, for JDR to be successful, and the mediation session to yield 
positive results, lawyers will have to make some behavioural shifts. Lawyers must be 
able to trust the process sufficiently to approach it with a cooperative attitude. 
Litigation behaviours should be replaced by genuine attitude in attempting to find an 
agreement between parties. This necessary change in attitude has been raised by 
Justice Wayne D. Brazil when discussing ADR and the courts.59 In his article, he 
                                                 
59 Wayne D. Brazil, “Continuing the Conversation about the Current Status and the Future of ADR: A 
View from the Courts” [2000] J. Disp. Resol. 11. 
 136
invites lawyers to “guard against the “litigisation” of ADR”.60 Among the behaviours 
that should be excluded from ADR processes, and by analogy from JDR, are the 
“self-conscious posturing, (…) concealing significant information, obscuring 
weaknesses, (…) remaining rigidly attached to positions not sincerely held, or 
needlessly protracting the proceedings”.61 In short, lawyers, like the parties, must 
approach the process in the spirit it is intended, and without trying to use the process 
to position themselves better for the trial to come.  It would be naïve to think that all 
lawyers leave their litigation behaviour at the door when going into a mediation 
session.62 This however does not mean that these behaviours should be accepted in 
mediation sessions, including JDR sessions.    
 
Should lawyers move away from litigation and embrace the mediation process 
offered by JDR programmes, a different concern arises, namely that lawyers who no 
longer go to court will become worst at assessing cases and will settle out of fear of 
their own incompetence.63 While it is doubtful that a lawyer must be a litigator to be 
able to assess cases, it is true that litigation experience may help to grasp the 
procedural aspects of any legal dispute. A lawyer with litigation experience may also 
be less intimidated at the prospect of taking the case to court. But with or without 
court experience, a lawyer remains a trained legal professional who should be able to 
                                                 




62 Judge Brazil refers to continuing education courses aimed to help lawyers gain an advantage through 
the mediation, with titles such as “How to Win in ADR” or “Successful Advocacy Strategies for 
Mediations” (Wayne D. Brazil, “Continuing the Conversation about the Current Status and the Future 
of ADR: A View from the Courts” [2000] J. Disp. Resol. 11 at 29.)  
 
63 Supra note 52 at 2623. 
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assess cases based on the existing law and do so with the best interest of his client in 
mind. The assumption that lawyers who settle become inadequate to assess cases 
seems to be an over generalisation of the fear some lawyers have of going to court. 
But with or without JDR programmes in place, there will always be lawyers who 
prefer litigation and those who prefer settlement. Inadequacy with the other process 
does not necessarily follow from such preference. 
 
A final adverse impact JDR may have on the legal profession is to entice 
lawyers to rely on the judge mediator to provide an assessment of the parties’ position 
and the applicable law, allowing them to avoid responsibility and accountability.64  
Judicial mediators should be wary of that and ensure lawyers do not become lazy by 
letting them do their work. This would certainly require the judicial mediator to 
refrain from compensating too quickly for the failings of a lawyer. It would also ask 
of the judicial mediator to make use of the lawyers and their legal knowledge to assist 
the settlement discussions, rather than excluding them from the process. Giving an 
active role to the lawyers during a mediation session would certainly help avoid the 
disengagement of the lawyers from the process and their role as legal representative.  
 
This is certainly an interesting area which would merit further research and 
discussion in future work. Suffice is to note at this point that a wide use of JDR may 
have some impact on the legal practice, which need to be kept in mind. 
 
                                                 
64 This presupposes that evaluative mediation is used as it sometimes is in JDR programmes. See 




With every new practice and every change to the services offered by the 
courts, questions of compatibility will be raised. JDR programmes are no exceptions. 
However, in light of the above discussion, it is reasonable to conclude that JDR is in 
fact compatible with court systems, and is a desirable addition to help courts fulfil 
their function and objectives better. 
 
While issues such as orientation of the court and privatisation of justice are 
justifiable concerns, they should not stop courts from exploring the possibility of 
adopting JDR programmes. Rather, they should be used to design JDR programmes 
that meet the requirements of the court and do not infringe on its traditional function. 
Along with those considerations should also be taken into account the potential 
pitfalls of JDR, so that better programmes are put into place. This is the subject of the 




CHAPTER 6:  IMPORTANT CONSIDERATIONS FOR A 
SUCCESSFUL JDR PROGRAMME 
 
 
Having established both the compatibility of JDR with the traditional role of 
judges, as well as a place for JDR in the judicial system, it becomes relevant to 
consider whether this new practice could potentially have a negative affect on the 
judicial function and the courts as a whole. While JDR offers many benefits, there are 
also many risks associated to the practice of judicial mediation. Abuse of process and 
the confusion of roles are some such examples of the pitfalls JDR programmes may 
have. For a successful programme, in harmony with the general objectives of the 
courts; with the role of  judge; and which does not impede the rule of law, it is 
necessary to acknowledge these pitfalls and discuss measures that may be taken to 
avoid them.  
 
This Chapter considers the risks associated with the practice of judicial 
mediation and how these risks can be minimised.   
 
 
I. Pitfalls of JDR 
 
JDR has a number of potential pitfalls which, if ignored, could affect the 
compatibility of such a programme with the role of the judge and the court as a 
whole. For instance, Landerkin & Pirie, as do Moore, highlight situations that occur 
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in JDR that could be perceived as challenging the principles governing the courts 
such as: private meetings between a judge and one of the parties1 where the judge 
arbitrarily chooses one model of mediation,2 or situations where no procedural rules 
are in place and so the JDR process is highly discretionary,3 or where a settlement 
cannot be reached, the mediating judge carries on hearing the case in his judicial 
capacity.4 It is easy to see how in any of these situations the values underlying the 
court system, such as equal access, reliance on established procedures for equal 
treatment and dignity, reasoned decisions, openness to public scrutiny and use of 
qualified neutrals,5 and the principle of fundamental justice could be infringed on.  
But as Moore6 justly points out, measures and procedural rules can be put in place to 
prevent such situations from happening and to govern the JDR process. But to do so, 
the pitfalls of JDR must specifically be acknowledged and understood.  
 
These pitfalls include: confusion of the judge’s roles, the jeopardising of 
principles of fairness, lack of accountability, the infringement of ethical obligations, 
and the competence of judicial mediators.  
                                                 
1 Tania Sourdin, “Facilitative Judging” in Law in Context: Alternative Dispute Resolution and the 
Courts 22:1 (2004) 64 at 71. 
 
2 Hugh F. Landerkin & Andrew J. Pirie “Judges as Mediators: What’s the Problem with Judicial 
Resolution in Canada” (2003) 82 Can. Bar Rev. 249 at 293. 
   
3 Ibid.   
 
4 J. Micheal Moore, “Judges as Mediators: A Chapter III Prohibition or accommodation?” [2000] Aust. 
D.R.J. 188 at 194. 
 
5 Honourable Brian Dickson, “ADR: The Courts and the Judicial System: The Canadian Context” 
(1994) 28 LSUC Gazette 231 at 241, cited in Hugh F. Landerkin & Andrew J. Pirie “Judges as 
Mediators: What’s the Problem with Judicial Resolution in Canada” (2003) 82 Can. Bar Rev. 249 at 
292.   
 
6 Supra note 4 at 194. 
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A. Confusion of roles 
 
Although a judge acting as mediator offers certain advantages,7 it would be 
foolish to ignore the risk it carries that the public, or even the judges themselves, may 
confuse the two distinct roles of a judge. If this occurs, there is a real possibility that 
the judge mediator may abuse his authority and power. 
 
1. By the judge  
 
The process of adjudication and mediation are very distinct from one 
another.8 The first requires the judge, through detailed rules of civil procedure, to 
limit his interaction with parties and render a binding decision over questions of law, 
while the mediator, irrespective of the type of mediation model used, engages with 
the parties to help them reach a settlement but has no decision-making power. A 
judge is there to decide while a mediator is there to facilitate. For these reasons, 
mediation is a more flexible process than adjudication, where rules of procedure and 
evidence govern strictly how information is communicated and arguments are made. 
 
The risk of confusing the two roles is obvious. If a judge mediator cannot step 
out of his traditional role, and instead conducts the mediation as he would conduct a 
hearing, the results could be disastrous. Rules of procedure and evidence exist for the 
protection of every party’s rights and to ensure that the process is fair and just. Before 
                                                 
7 See Chapter 7. 
 
8 See Chapter 2 and Chapter 3 for detailed discussion of the two processes.  
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a judge renders a decision, he would have heard extensive evidence and arguments 
governed by these rules. In mediation, no such rules apply. The information available 
to the court may not necessarily be complete when parties undergo mediation. Parts 
of the evidence may not have been submitted yet, or some of the information 
disclosed may not be considered admissible in court. Therefore, if a judge mediator 
conducts a mediation as he would conduct a hearing and provides an evaluation to the 
parties regarding likely outcomes in the event of a trial, he bypasses all procedural 
safeguards and could give an evaluation based on incomplete or mistaken 
information. The risk of erroneous evaluation and misleading parties is real.  
 
Such situations are especially frightening because a judge, as a respected 
officer of the court, is likely to have much influence over the parties and so gain their 
trust easily. They are likely to rely heavily on the judge’s evaluation of their case and 
make decisions based on that evaluation. Should the parties somehow learn later that 
the evaluation was incorrect, they are likely to feel betrayed by the court. It is not 
only the judge mediator’s reputation that will suffer, but the image of the judiciary as 
a whole and that of the court system as well. If the judge is not clear about the 
distinction between his two roles and does not make an effort to differentiate the two 
and practice them differently, there is a greater chance the mediation practice of a 
judge will be closer to summary judgment without proper hearing than to mediation.  
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2. By the public 
 
While judges must be clear about the distinction between their two roles, so 
must the parties. The risk here is that if judges also act as mediators, people may 
confuse the two roles and expect of a judicial mediator what only a judge can do. This 
links back to the idea that judges must themselves distinguish their different roles 
because if a judge is not clear about the distinction between the two roles, it is likely 
that the parties will not be able to either. If parties do not distinguish the two roles, 
they may not appreciate the limited role a judge mediator has over their dispute and 
consequently, there is a risk they will end up confusing the process as well.9
 
 This confusion may jeopardise JDR and the legal system as a whole. The risk 
then becomes that the court system will lose credibility, authority and respect in the 
eyes of the public, and that a similar consequence can be expected for the process of 
mediation. Since the court system and judges rely mainly on people’s trust to 
function, it is important not to disturb that trust. 
 
Being able to see the judge acting in a more flexible environment, without 
specific rules of procedure, talking to parties directly and mediating disputes between 
them might lead parties to feel more comfortable to openly criticise judicial mediators 
and eventually judges sitting on the bench as well.  
                                                 
9 A case on point would be the NZ Family Court where recommendations were made for judges to no 
longer conduct mediations but instead to limit themselves to preside settlement conferences, leaving 
mediation sessions to people more qualified in that field. This was decided to avoid the confusion of 
the two roles. (New Zealand Law Society Online http://www.nz-lawsoc.org.nz/hmfcdisres.asp and 
Ministry of Justice online  http://www.justice.govt.nz/pubs/reports/2003/drfc/). 
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People may also risk confusing the processes. To practising lawyers, the 
difference of process will be clear, but to the layman who comes to court for the first 
time, it may be difficult to understand the difference between mediation and 
litigation. This is even more so when judges are conducting both processes, and both 
fall under the umbrella of the courts. And because the two processes are very 
different and require the judge to play very different roles, the risk of confusion may 
jeopardise both processes and undermine the legal system as a whole.  Instead of 
adding to the judicial system, JDR may in fact dilute the existing adjudication system. 
 
What can be seen as a great advantage of having a judge conduct a mediation 
session may turn out to be a disadvantage if the parties cannot see the judicial 
mediator other than as a judge who controls the process and the outcome and with so 
much authority that they agree with his every suggestion and do not truly engage with 
the process. They may otherwise engage in the process but with the wrong approach, 
remaining stuck in technical legal arguments and keeping important information out 
of the discussion for fear of impacting upon the legal position.10 Brazil sees this risk 
as being very real and warns of its damaging effects on the process especially if the 
objective of the mediation programme is to empower parties and engage them in the 
resolution process.11 This risk may be of less concern for courts using evaluative 
mediation, but should still not be ignored. 
 
                                                 
10 Wayne D. Brazil, “Continuing the Conversation about the Current Status and the Future of ADR: A 




The confusion of the roles is a danger that has the potential to do great 
damage to any JDR programme and undermine the court system as a whole. Only 
through the diligent education of the public as well as the legal profession can this 
danger be avoided. Education of the legal profession is included here because parties 
are likely to first learn about JDR through their lawyer. In making sure that people 
understand the JDR process, its distinctions from litigation and the role of the judge, 
and the limits of this role, there is a greater chance of avoiding confusion of roles and 
confusion of processes, and as such ensures that JDR is not put in place to the 
detriment of the court system. 
 
Some of the courts who currently use JDR do invest some effort in educating 
the public. Pamphlets and websites are commonly used to advertise JDR programmes 
and explain their basic features.12 Some judges have also taken great pains in 
explaining the programme to the legal community through conferences and articles.13  
These are certainly good steps in the right direction and should be encouraged.  
 
Another possible way of educating the public would be to ensure that all 
lawyers understand the mechanics of JDR and the role of the judicial mediator. 
Perhaps through continuing legal education, qualifying exams for the bar, and even 
courses in law schools, lawyers and future lawyers could be educated about this new 
                                                 
12 Online: Quebec Court of Appeal  
<http://www.tribunaux.qc.ca/mjq_en/c-appel/about/fs_creation.html>; Online: Singapore Subordinate 
Courts < http://www.subcourts.gov.sg/civil/abt_CJ_CIVIL_DISPUTE_RESOLUTION.htm>. 
 
13 E.g. The Honourable Louise Otis, “Transforming our Relationship to the Law through Judicial 
Mediation” (Paper presented to the 8th Conference Albert-Mayrand, University of Montreal, (11 
November 2004) (Montreal: Les Editions Themis, 2005). 
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service offered by the courts and learn how to explain it to their clients. This may 
help make the legal community understand its role in ensuring that the public does 
not confuse processes and roles. JDR should become common knowledge to the 
whole of the legal profession and to the public. The better informed everyone is, the 
less confusion is likely to arise from JDR and perhaps it will encourage the use of 
JDR. Anecdotal evidence in Quebec suggests that detractors of JDR are often ill-
informed about the programme, and that once they undergo a JDR session in one of 
their cases, they more often than not, change their position having seen the 
programmes value.14
 
Judges involved in JDR should also do their part to educate the public in 
ensuring that parties involved in JDR understand the process and the judge’s role in 
that process. This is probably already done to some degree when all parties sit down 
with the judicial mediator to begin a JDR session. But emphasis should be put on the 
importance of how the judicial mediator introduces himself and the objective of the 
session. The judicial mediator must explain clearly the limits of his role, that he has 
no authority to decide the case, that parties are the only ones who can decide the 
outcome, and that he will not have any continuing involvement in the case should the 
mediation fail. The judicial mediator should also remind parties that he is not acting 
as anyone’s legal counsel although he will not stand by if the settlement reached 
contravenes the law. If the session begins without such a clear outline of the judge’s 
role in the introduction, and although lawyers representing the parties may have 
                                                 
14 Interview with Me Lysanne Legault, Court Clerk at Quebec Court of Appeal, by Alexandra Otis on 
30 June 2004. 
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explained the process prior to the session, the parties may still doubt the information 
they received earlier, and assume that the judicial mediator has a broader role, one 
closer to that of a traditional judge. 
 
 
B. Principle of fairness in jeopardy 
 
Another danger associated with JDR is that it may open the door for abuse of 
process and so be detrimental to the principle of fairness which is at the heart of the 
judicial system. The concern is that judicial mediation will move the dispute 
resolution process away from the public eye and will no longer offer guarantees of a 
fair hearing or at least the appearance of it. This risks affecting the public’s 
confidence in the legal system as a whole.  The use of caucusing, the absence of 
proceedings records and the fact that mediation sessions are held in private are 
aspects of JDR that may also put in jeopardy  the perception of fairness of the judicial 
system. These concerns have merit and need to be addressed.  
 
1. Meeting parties separately or without legal representation 
 
In mediation sessions, it is not uncommon for the mediator to use caucusing, 
to meet with parties separately in order to discuss in depth the concerns, values and 
needs of individual parties and perhaps have the opportunity to hear information that 
would otherwise not have been shared in a mediation session with all parties 
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present.15 This technique has proved effective in moving negotiations along and 
focussing discussions on the true interests of parties. It often helps the mediator get 
further insight into the dispute in order to be more effective in facilitating the 
settlement process.16 However, caucusing means that both parties will not have been 
privy to all the discussions with the mediator as the mediator does not share with the 
other party what was disclosed to him during caucus. And while this may be 
acceptable for private mediation sessions there is some concern as to whether 
caucusing is suitable for mediation sessions conducted by judicial mediators. This 
concern was best articulated by Sir Laurence Street when he wrote that: 
 
“Private access to a representative of the court by one 
party, in which the dispute is discussed and views are 
expressed in the absence of the other party, is a 
repudiation of basic principles of fairness and absence 
of hidden influence that the community rightly expects 
and demands that the courts observe.”17
 
The very fact that one party is asked to step out while discussions relating to 
the dispute continue without him creates some uneasiness. In a legal system based on 
                                                 
15 For a detailed discussion of caucusing theory and techniques see: Christopher W. Moore, The 
Mediation Process: Practical Strategies for Resolving Conflict, 3rd ed. (San Francisco: Jossey-Bass, 
2003) at 368-381. 
 
16 Sir Laurence Street, “Mediation and the Judicial Institution” (1997) 21 Austl. L. J. 794 at 795. 
 
17 Ibid. at 796. 
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the rule of law where hearings are public and parties are allowed a fair hearing, there 
seems to be no legitimate place for caucusing.  
 
This practice, while possibly very useful also creates the opportunity for the 
mediator to influence parties and direct a settlement, a risk recognised and discussed 
in ADR theory writings.18 As only the mediator is privy to all communications, and 
he may become the channel through which parties submit proposals, there is a greater 
chance of partiality on his part. Judicial mediators are not sheltered from that risk and 
must therefore realise the danger for them to lose their position of independent and 
impartial neutral, and may lose the trust and confidence of parties as a result. This in 
turn may negatively impact on the perception people have of them as judges and 
tarnish the image of the court system as a whole. 
 
Therefore, until clearer guidelines are put in place to manage the JDR process, 
it would be wise to ensure all parties are agreeable to using the technique of 
caucusing and that they clearly understand what it entails before they agree to it.19 It 
would also be advisable to remind judicial mediators to use caucusing with care 
because although useful in certain cases, caucusing is not always necessary to reach 
an agreement.  
 
                                                 
18 Supra note 15 at 375.  
 
19 An example of this lies in Quebec’s rules of civil procedure (Code of Civil Procedure, L.R.Q., ch. C-
25 Art. 151.17) where the rules clearly state that “(…) With the consent of the parties, the presiding 
judge may meet with the parties separately”.  
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2. Evaluative Mediation 
 
A different type of threat to a fair hearing lies in the use of evaluative 
mediation by judicial mediators. Evaluative mediation is a technique whereby the 
mediator offers his opinion on the merits of the dispute,20 opinion which will then be 
used as the starting point of the mediation between parties.21 The threat lies in the 
possibility of judicial mediators giving an erroneous evaluation, the absence of 
procedural safeguards and the possibility of undue influence by the judicial mediator 
over the parties.  
 
In the context of JDR occurring at first instance, the mediation session 
conducted by a judge will occur before the trial with only the benefit of an incomplete 
case file. The earlier discussion on the risk of judicial mediators rendering summary 
judgments without the benefit of a complete case file and trial22 takes all its meaning 
when judicial mediators venture into evaluative mediation. What is not available to 
the judge might in fact be important to make an accurate assessment of the dispute. 
The same holds true when the judge needs to consider complex questions of law, or 
an area of the law he is less familiar with. Unless the judicial mediator has spent 
sufficient time reviewing the law and considering the point to be decided in the case, 
                                                 
20 Lela P. Love, “The Top Ten Reasons why Mediators should not Evaluate” (1996) 24 Fla. St. 
U.L.Rev. 937. In her article, Love describes the role of an evaluative mediator as one who “(…) gives 
advice, makes assessments, states opinions, including opinions on the likely court outcome, proposes a 
fair or workable resolution to an issue or the dispute, or presses the parties to accept a particular 
resolution” (Love at 938). 
 
21 Laurence Boulle, Mediation: Principles, Process, Practice (Sydney: Butterworths, 1996) at 72. 
 
22 See previous discussion I. A. 1.   
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he may not be in a good position to give an accurate or complete evaluation. Similar 
observations have already been made for situations where a private mediator provides 
an evaluation highlighting the risks of an incorrect evaluation being provided,23 and it 
seems reasonable to assume that the same risks exist for judicial mediators.  
 
The message underlying evaluative mediation done by judicial mediators is 
equally damaging. What this practice suggests is that a trial is not necessary for a 
judge to render an opinion on the case. This has the potential of tarnishing the 
public’s view of the law and of justice. Why go through a whole trial if the judge can 
just give his opinion on the case in five minutes?  
 
The second risk attached to evaluative mediation is certainly for the judge to 
slip into muscle mediation, namely forcing parties into a settlement using his position 
of evaluator and his prediction of how the case would be decided in court. Because 
the judge is a figure of authority and may have much influence over the parties, 
especially if they are not represented by legal counsel, his prediction will be an 
important motivating factor in the settlement discussions between parties. This is in 
fact one of the suggested advantages of evaluative mediation.24 But if the judge is not 
careful in delivering his prediction, not using nuanced language, and if he uses the 
prediction to force a party into a settlement, this is certainly not a desirable process to 
encourage. While it is said that evaluative mediation can help parties move from their 
                                                 
23 Murray S. Levin, “The propriety of evaluative mediation: Concerns about the nature and quality of 
an evaluative opinion” (2001) 16 Ohio St. J. on Disp. Resol. 267 at 287-288.  
 
24 Laurence Boulle & Miryana Nesic, Mediation: Principles Process Practice, (London: Butterworths, 
2001) at 28-29. 
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bargaining positions, it can also be a double edged sword if not used carefully, and 
the mediation, instead of returning power to parties, simply increases the power of the 
judge over the dispute. This way of using evaluative mediation not only deprives the 
parties of the power over their dispute, but also takes away all the safeguards of the 
litigation process and allows an over-zealous judge to settle the dispute as he sees fit 
without the need of truly involving the parties. This would also be the case if the 
courts used JDR as a way of pressuring parties into settlement in a quest for 
efficiency and speedy handling of cases.25 Parties are obviously not going to be in 
control of the process and the outcome if they are pushed into settlements.  No matter 
what type of JDR programme is in place and the extent of parties’ participation in the 
settlement of their conflict, a legal system will never be served well if its most 
prominent officers are perceived as bullies, rather then officers of justice.   
 
Moreover, at the backdrop to the specific risks with evaluative mediation, is 
the judicial immunity which judges benefit from. This immunity is likely to protect 
judges from the responsibility of having rendered a careless prediction. And while in 
some jurisdictions, safety mechanisms may be in place allowing parties to file a 
complaint against the judge with a supervising body, this is not the case everywhere 
and it may not offer parties any remedy to a settlement based on a careless prediction, 
or resulting from the doubtful practice of a judicial evaluator. In Singapore for 
instance, where evaluative mediation is used, there is no forum to lodge a complaint 
against a judge who abused his authority or was mistaken in his evaluation. The 
                                                 
25 Carrie Menkell-Meadow, “Whose Dispute is it Anyway?” (1995)  82 Georgetown L. J. 2663 at 
2690. 
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absence of such a safety mechanism does seem to pose a problem in terms of quality 
of justice offered to the public,26 as well as the fairness of the process. 
 
As such, it is questionable whether the practice of evaluative mediation is a 
suitable process to meet the objectives of JDR programmes designed by the courts 
because it encourages polarisation and positioning in which case it is not really an 
alternative to adjudication.27
 
3. Lack of accountability  
 
Closely linked to the dangers discussed above is the fact that JDR 
programmes do not ensure the accountability of the judicial mediators. 
 
Because the mediation sessions are conducted by judges, behind closed doors, 
without any records of what was said or done, it is reasonable to be concerned for the 
accountability of the process and of the judge mediator. While the litigation process 
has some safeguard mechanisms in place to ensure judges are accountable for the 
decisions they make and their conduct in court, be it by providing procedures to 
appeal a decision, asking for the revision of a decision or even filing a complaint to a 
disciplinary board, that is not the case for JDR, with the exception perhaps of the 
                                                 
26 Supra note 20 at 943. 
 
27 Ibid. at 940, 943. 
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judicial discipline board.28 The process therefore seems to invite the judge to distance 
himself from the responsibility for both the process and the outcome. A judicial 
mediator can be reckless without the risk of suffering the consequences of such 
behaviour.  What is said and done in judicial mediation is private and not subject to 
the same scrutiny used for courtroom proceedings. 
 
Certain situations can exacerbate this problem. This is the case when the 
parties have little knowledge of the law and are not represented by counsel, or where 
evaluative mediation is used. A variation of this would be if the parties do have 
representation, but the lawyers are not competent or are not allowed to attend the 
session, a situation that can occur during caucusing.  In these situations, parties are 
more likely to rely on what the judge mediator does or says, while there is no advisor 
to keep the process in check or ensure that the settlement is correct in law, that parties 
are not forced into a settlement and that the whole process respects the general 
principles of fairness the court system relies on.  
 
The idea of due process in JDR is harder to define. Mediation is meant to be a 
flexible process that can take many forms and adapt to the situation and parties. If 
judges are to conduct mediation sessions, they should have enough leeway to 
structure the sessions as they see best, and use techniques, such as caucusing for 
example, if they find it necessary to make discussions move forward. To impose strict 
rules of procedure and conduct would be counter intuitive to the mediation process. 
                                                 
28 It is worth pointing out that Singapore does not have a judicial disciplinary board where parties 
could file complaints for the behaviour of a judge as does Canada for example (See Chapter 4 at 98). 
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That being said, the absence of accountability of the process does put a tremendous 
amount of faith in the competence and ethics of judicial mediators, and leaves the 
door open to abuse. Perhaps the solution lies in random checks done during mediation 
sessions29, combined with disciplinary recourse.  However courts choose to tackle 
this issue, the important thing is that JDR and its actors need to be accountable. 
 
 
C. Impartiality, independence and confidentiality 
 
The practice of JDR may also have a negative impact on the judges’ ethical 
obligation to act, as well as appear, impartial and independent.30  
 
As mentioned earlier when discussing evaluative mediation and techniques 
such as caucusing, some aspects of JDR create situations where parties may question 
the impartiality and independence of the mediator because of the more active role 
these techniques require of the mediator. When voicing an opinion on the case, or 
meeting parties separately, and encouraging them to settle, the parties may be 
justified in questioning the judge’s intention.  Unless judicial mediators are aware of 
that risk and act carefully to avoid any appearance of partiality, judges as a group may 
lose their image of impartial and independent neutral and that is important to their 
judicial functions.  
                                                 
29 This presumes that parties would agree to waive the confidentiality of the session to allow a third 
party to sit in and monitor the process and the judicial mediator. 
 
30 See Chapter 2 at 26 for a discussion of judicial ethical obligations. 
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To preserve the appearance of impartiality and independence, it is also crucial 
for JDR programmes to ensure that information exchanged during a mediation 
session is not subsequently shared with other judges, and that the judicial mediator be 
excluded from hearing the case should the mediation fail. If parties believe the 
mediation session is a communication vessel for the courtroom, mistrust in the 
process and judges will develop. For these reasons, JDR programmes often guarantee 
that the judicial mediator will not hear the case if it goes to court31 and great pains 




D. Competence of judicial mediators  
 
To ignore the need for the judicial mediator to be qualified would put any JDR 
programme in jeopardy. As Brazil points out when discussing alternative programmes 
offered by the courts, the choice and quality of the neutral is important because he is 
the “critical factor that will determine the value and character of a court’s ADR 
programme and thus how well that program reflects on the court itself”.33 In choosing 
judicial mediators, it will therefore be crucial to choose carefully in light of abilities 
and competence.  
                                                 
31 Refer to Chapter 4 for practices in different jurisdictions. 
 
32 For example, in Quebec Court of Appeal, a different computer system has been set up to keep track 
of files going to mediation, so that in the general recording system, no indication will appear that a file 
went for mediation. This prevents judges scheduled to hear a case from seeking out information from 
the judicial mediator who dealt with a specific file. Supra note 14. 
 
33 Supra note 10 at 25. 
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What assists a judge on the bench is equally useful to the judicial mediator 
and a reason why judges have much to offer as mediators. Judges who generally 
possess a keen sense of observation, patience and wide legal knowledge,34 who 
project a sense of gravitas and have experience are good candidates to act as 
mediators. Depending on the type of judicial mediation performed, evaluative or 
facilitative, the judicial mediator will use some of his judicial qualities more than 
others. In evaluative mediation for example, the legal knowledge of the judge 
combined with his experience and gravitas will assist him in helping parties settle 
their dispute. The same is true for facilitative mediation, where a judge’s patience, 
sense of observation and experience will help him assess parties and disputes and will 
make him a more effective mediator. Those qualities alone, however, are not enough. 
Judicial mediators need to be adequately trained to become proficient in ADR, 
understand the process well and know the techniques available to them. 35
 
Training is essential to ensure judges do not confuse their different roles and 
risk misusing the JDR process. For many judges, ADR and in particular mediation are 
new processes they have never used. Unless they are required to learn the theory and 
skills of mediation, they will not have the full competence to act as mediators and will 
be more likely to run mediations akin to summary trials.  
 
                                                 
34 J. Andrew Cannon, “What is the Proper Role of Judicial Officers in ADR?” Online: LEADR 
<http://www.leadr.com.au/cannon.pdf>.  
 
35 Wayne D. Brazil, “Comparing Structures for the Delivery of ADR Services by Courts: Critical 
Values and Concerns” (1999) 14Ohio St. J. on Disp. Resol. 715 at 788, where the author points out 
that judges are not chosen for their mediation aptitude or skill.  
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Similarly, the other pitfalls discussed above can be better avoided through 
proper training so that judicial mediators understand the limits, as well as the 
advantages of the mediation process, and as a result know how to use it efficiently.   
 
In the private sector, there is no strict requirement for formal training to be 
able to act as a mediator.36 That being said, the value of ADR training has been 
recognised and encouraged.37 Most ADR associations who keep a panel of mediators 
available for hire will in fact require extensive training and practice before accrediting 
a new member.38 It would seem at odds that while accredited private mediators 
should go through thorough training, judicial mediators should be exempt from 
training because they are judges. Canada and Singapore have already recognised the 
need for their judicial mediators to be trained, although it does not seem to be the case 
in Australia where JDR is still a less commonly used process. In any event, it is 
advisable to ensure proper training of all judicial mediators. 
 
Another aspect of the judicial mediators’ competency is to ensure that the 
demands on them are reasonable and that their tasks vary. Speaking of his own 
experience as a judicial mediator, Brazil highlights the gruelling demands of 
mediation and how psychologically draining the sessions can be for a mediator.39 
Overworked judicial mediators may no longer be effective in assisting parties with 
                                                 
36 Supra note 24 at 226; Supra note 15 at 450. 
 
37 Supra note 15 at 451-452. 
 
38 See Chapter 3 III. 
 
39 Wayne D. Brazil, “ Comparing Structures for the Delivery of ADR Services by Courts: Critical 
Values and Concerns” (1999) 14 Ohio St. J. on Disp. Resol. 715 at 784-785. 
 159
their dispute. With that in mind, the suggestion is that judicial mediators not be 
confined to conducting JDR sessions, but rather continue to sit on the bench to 
adjudicate, granted with a lighter load than what they would normal have. This will 
allow judicial mediators to vary their work and recuperate from the draining JDR 
sessions.40 This also has the advantage of keeping judicial mediators up to date with 
the law and court proceedings which is important for them if they want to assist 
parties in mediation sessions.  
 
Mediator training and practice in a vacuum of what other mediators do is not 
desirable either, because it limits the potential for judicial mediators to improve in 
their new role. For this reason, dialogue between judicial mediators should be 
encouraged so they can learn from their collective experience and build on it. This 
could be integrated with continuing education programmes as Brazil suggests41 or be 
promoted separately in building a network of judicial mediators. This exchange of 
experience seems particularly relevant for judicial mediators who have limited access 
to other mediators to discuss techniques and skills. 
 
Finally, to ensure the competence of judicial mediators, the most obvious 
thing to do will be to recognise that not everyone is well suited to act as a mediator 
and that to force all judges to conduct mediation sessions would affect the quality of 
the JDR sessions. A judge who does not have the necessary aptitude for mediation or 
                                                 
40 Ibid. at 785 where author recognises that “mediation makes demands on the neutrals for active social 
leadership and for tenacity that trials or hearings do not make on judges.” 
 
41 Supra note 10 at 28. 
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who does not agree with the process or respect it will not add any value to a JDR 
programme and is better off not participating at all. 
 
 
II. Conclusion  
 
Having identified the many pitfalls related to JDR, it is worth pointing out that 
many of these dangers may be avoided by choosing more carefully the features of the 
JDR programme to be established within a particular court system. Establishing a 
programme without considering carefully what it is meant to achieve, and how it will 
achieve it, is an obvious source of future problems with JDR services. The 
importance of understanding how JDR works and affects people and the court system 
is crucial to choose a JDR programme wisely.42  
 
As pointed out by Justice Wayne D. Brazil, in implementing a new dispute 
resolution programme you “must be careful not to threaten the court’s values. These 
values are public trust, public’s belief that [the] courts are responsible to do justice, 
and ensure process fairness and process integrity”.43 Any JDR programme must not 
only meet the objectives and aims set out for it, but at the same time, it must also be 
compatible with the court’s values.  
 
                                                 
42 See generally Jack M. Sabatino, “Litigation Lite: Procedural and Evidentiary Norms Embedded 
within Alternative dispute Resolution” (1998) 47 Emory L.J. 1289 where the concerns relevant when 
discussing the choice of an ADR are equally relevant when establishing a JDR programme. 
 
43 Supra note 10 at 24. 
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Therefore, any JDR programme should be carefully thought through.  This 
will affect the selection of the neutral, the procedure used and where and how the 
sessions will take place. All these factors are important considerations.44 This 
cautious but sensible approach is, without a doubt, the most effective way of avoiding 
the many potential pitfalls associated with JDR. 
                                                 
44 Similar considerations have been recognized necessary in the ADR field, and observations made on 
the risks of ADR programmes for the courts are equally relevant when discussing JDR programmes. 
On this point, see supra note 10 and supra note 39. 
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CHAPTER 7: CONCLUSION 
 
   
After a thorough review of JDR programmes offered in Canada, Singapore 
and Australia, and having established the compatibility of JDR with the traditional 
role of judges and courts, the conclusion reached is that JDR is in fact a positive 
addition to legal systems and should continue to be promoted and supported.  
 
 In support of JDR programmes and their integration to court systems, this 
final chapter discusses the context in which JDR initiatives are prescribed and how 
they contribute to the evolution of the judicial system as a whole. The chapter 




I. A step towards better justice 
 
 
A. JDR indicative of  today’s societal realities 
 
It was recognised in Chapter 4, that some JDR programmes were initially set 
up to provide an answer to the increasing demands placed on the judicial system, and 
to address the public’s dissatisfaction with the litigation process, which is recognised 
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as being costly and slow. The large number of cases filed in court every year, and the 
limited judicial resources available forced the courts to look for alternatives.  
 
Nevertheless, while the systemic crisis of court systems may explain the 
creation of JDR programmes, it is perhaps not the sole factor to consider in order to 
understand the emergence of such programmes.1  
 
JDR programmes do not reflect an isolated trend common to a few judges, but 
rather follows a broader move towards reinventing the legal system to better adapt it 
to today’s realities.  It shifts the paradigm of justice used in common law countries for 
the last two centuries, which invariably relied on adjudication to resolve conflicts.2
 
As Justice Otis puts it: 
 
“Judges today are faced with the difficult task of 
dispensing justice in an increasingly global society 
which, somewhere along its remarkable and 
exceedingly rapid course of expansion, has lost its 
foothold and familiar points of reference.”3
                                                 
1 Louise Lalonde, “Mediation et droit: Opposition, Integration ou Transformation? Le «continuum» 
dans la pratique civile et commerciale de la médiation»” in Développements récents en mediation 
(Montréal: Éditions Yvon Blais, 2001) 73 at para. 2.1. 
 
2 See Ibid. at Part II. 
 
3 The Honourable Louise Otis CA, “Transforming our Relationship to the Law through Judicial 
Mediation” (Paper presented to the 8th Conference Albert-Mayrand, University of Montreal, 11 
November 2004) (Montreal: Les Editions Themis, 2005) at 5. 
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Justice Otis also notes that society is changing, requiring the judicial 
institution to adapt and evolve with it. Once homogonous, today’s societies tend to be 
multicultural and pluralist, composed of people ready to challenge the authoritative 
figure of the courts and take responsibility for the resolution of their own disputes.4 
According to Louise Lalonde,5 the pluralism of society, and the accepted norms that 
govern it be they religious, cultural, social, etc. can only lead to the recognition that 
the litigation process can no longer constitute the only resolution process.6 The legal 
norm is no longer sufficient to resolve disputes satisfactorily. 
 
Litigants are now asking for a resolution process that is not only efficient, but 
will also allow flexibility in the norms applied and the outcome reached.7 The court is 
responding to these needs by expending its services to include programmes such as 
JDR. This contributes to the creation of a justice system adapted to today’s reality, 
serving people as it is meant to be. 
 
 
                                                 
4 Ibid. at 6. 
 
5 Supra note 1 para. 2.1. 
 
6 Ibid. Part II, also supra note 3 at 9. 
 
7 Stephen Parker, Courts and the Public (Carlton South: Australian Institute of Judicial Administration 
Incorporated, 1998) at 50-53; supra note 3 at 9. 
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B. Why use judges to conduct mediation? 
 
The legitimate question to ask at this stage would be whether it is necessary to 
use judges as mediators in order to meet people’s needs and interests. Why not use 
private mediation instead of JDR? 
 
It is generally recognised that there will always be a need for the public justice 
system.8 Constitutional law and Criminal law cases, for instance, raise issues that 
need to be decided by public courts. Similarly, certain private law cases raise pure 
legal issues that will be best decided by the courts. The legal framework used by the 
court remains relevant to guide settlement discussions.  Since court systems are 
already in place, and will remain necessary in society, it appears logical to build on 
this system to improve it rather than look to replace it.  
 
Judges are experienced conflict experts whose knowledge and skills can be of 
great value in a mediation session. To adapt their role so they can assist parties better 
in resolving their disputes makes better use of the judicial resources and transforms 
the current legal system so it meets the needs of society. Since court systems are 
respected institutions which embody strong principles of justice, fairness and 
impartiality,9 judges are qualified actors to participate in the evolution of the system 
and should be integrated, rather than excluded from alternative processes.   
                                                 
8 Menkel-Meadow, Carrie, Mediation: Theory, policy and practice, The International Library of 
Essays in Law and Legal Theory, Second series (Burlington: Ashgate Dartmouth, 2000) at xxxiii. 
 




While the implementation of JDR programmes should be encouraged and 
supported, it should be done in a way that is mindful of the potential pitfalls attached 
to this practice. Appropriate care and measures are necessary to ensure that such a 
process is in fact a positive addition to the court system. 
 
 
A. Quality control 
 
Setting up a JDR programme is not enough. As pointed out by Marjorie O. 
Rendell, “[m]oving the case along without concern for the substance of what is 
happening is not only a useless act, but it just doesn’t work.”10 The results achieved 
by this process must be evaluated to ensure it does not only “move the cases along” 
but actually serves the purpose for which it was intended and fulfils its objectives. 
 
Ongoing measures to control the quality of the JDR service should be 
undertaken to ensure the programme is efficiently administered, that the judicial 
mediators are competent and act in accordance with the objectives of the programme, 
that the parties adequately understand the programme and benefits that may be 
derived from it. This can be done through random checks, questionnaires, or open 
forum with the judicial mediators. What ever method is ultimately chosen will depend 
                                                 
10 Marjorie O. Rendell, “What is the Role of the Judge in our Litigious Society?” (1995) 40 Vill. L. 
Rev. 1115 at 1126. 
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on the peculiarities of each programme. The important thing is that JDR programmes 
continually re-assess themselves and their relevance to the public. 
 
It would be a mistake to limit the evaluation of a JDR programme to 
consulting the settlement rates achieved. As pointed out by Brazil there are a number 
of social values promoted by the mediation process, which should also be part of 
programme evaluation.11 For instance, an evaluation could consider whether parties 
feel more empowered over their own disputes after going through a judicial mediation 
session. If parties’ empowerment is amongst the objectives of a JDR programme, 
settlement rates alone would not help assess whether or not this objective has been 
met. JDR programmes must first set out clear objectives, which ought to include 
social values and not just economic ones. From there, a thorough evaluation can be 
designed to assess the success of the programmes. There is a tendency for quantitative 
evaluations to be applied to JDR programmes so that the return on the investment in 
the programme can be measured, however if JDR is to be implemented effectively, 
the objectives and the methods of evaluating them must be reflective of the social 




                                                 
11  Wayne D. Brazil, “Continuing the Conversation about the Current Status and the Future of ADR: A 
View from the Courts” [2000] J. Disp. Resol. 11 at 37. 
 
12 Laurence Boulle & Miryana Nesic, Mediation: Principles Process Practice, (London: Butterworths, 
2001) at 34. 
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B. Further research 
 
The novelty of JDR and the impact this new process can potentially have on 
the judicial system warrants more research. Much of the information available in the 
field of JDR comes from anecdotal evidence. No research has yet evaluated these 
programs in light of carefully collected empirical data.  
 
The need for more information and careful analysis was recognized by leading 
academics and actors in the field. In 2003, a symposium on JDR was held at the 
Royal Roads University entitled “Whose Court is it Anyway? Judicial Dispute 
Resolution in Canadian Courts – A Symposium for Judges”.13 It offered a platform 
for participants from around the world, including judges, to come together and 
discuss the immerging practice of JDR. As a result, a JDR research agenda was set. In 
their conclusions, the participants of the symposium agreed that discussion and 
research needed to be pursued further.   A number of questions were raised by the 
participants at the time, ranging from parties satisfaction to the process and 
techniques used by judges, and training and ongoing professional development for the 
judicial mediators.  Other relevant questions which should be raised include: “Are 
settlements arranged by judges any different than those arranged by lawyers? Do they 
                                                 
13 Whose Court Is It Anyway? Judicial Dispute Resolution in Canadian Courts – A Symposium for 
Judges, to provide an opportunity for a dedicated dialogue among judges on the subject of JDR. Full 
report of the symposium can be accessed at http://www.royalroads.ca/ NR/rdonlyres/D8FDCE32-
ACC2-4CA8-8BD992951C19BBB2/0/JDRSymposiumSummaryReport.pdf. 
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have more influence on the underlying behaviour? How does this participation affect 
the way judges’ act in other settings? How does it affect public perceptions of law?”14
 
The conclusions of the symposium clearly indicate that further research in the 
field of JDR is required, and that much of that research requires collecting data on 





Law and society are not static concepts; neither should their legal institutions 
and actors be. There will always be a need for public justice. Instead of subtracting 
judges from the evolution of the justice system, we must integrate them and adapt 
their role so that “judges are more than the voice of conscience in society — they are 
also the peacemakers”.15
 
ADR processes and the courts have commingled for a while now,16 ultimately 
resulting in the creation of JDR programmes. After a few years of JDR finding its 
place in the legal system, it is time to redefine this process as a stand alone process an 
                                                 
14 Marc Galanter, “The Emergence of the Judge as a Mediator in Civil Cases” (1986) 69 Judicature 257 
at 262. 
 
15 Supra note 3 at 18. 
 
16 Hugh F. Landerkin & Andrew Pirie, “What’s the issue? Judicial Dispute Resolution in Canada” in 
Tania Sourdin, ed., Law in Context: Alternative Dispute Resolution and the Courts 22:1 (Leichhardt, 
NSW: The Federation Press, 2004) 25 at 45. 
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not simply as an addition to the judges role, or as an amalgamation of ADR and the 
court system.  
 
Through cohesive introduction of JDR this new process will become widely 
available and an integral part of today’s paradigm of justice. If this is done in the right 
way, the potential benefit for the legal system is significant.  But as with all great 
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